NATIONAL WILDLIFE FEDERATION FACTSHEET:

DOD’S ARGUMENT FOR AN ESA EXEMPTION

IS BASED ON A MISSTATEMENT OF THE LAW

In its testimony before the House and Senate Armed Services Committees, the Department of Defense (DOD) urged Congress to exempt DOD lands from critical habitat designations under the Endangered Species Act (ESA).  According to DOD, this exemption is needed because a recent federal court ruling in Arizona would prevent DOD from taking the cooperative, case-by-case approach to critical habitat designations that it has followed in the past.  This description of the court ruling is inaccurate – the ruling allows DOD to continue the cooperative, case-by-case approach if it wishes.  Unfortunately, DOD is using a misleading description of the court ruling as a smokescreen to justify a sweeping exemption from the ESA.

The Current Approach:  DOD Cooperates with FWS on Case-by-Case Reviews

Under the ESA, the U.S. Fish and Wildlife Service (FWS) is required to designate critical habitat for listed species as follows: 

· FWS must include any lands that meet the definition of “critical habitat” found in ESA § 3(5), i.e., “essential to the conservation of the species” and (for occupied habitats) “may require special management consideration or protection.”

· FWS must then exclude any lands that would otherwise be considered critical habitat if, pursuant to ESA § 4(b)(2), it finds that the economic and other impacts of excluding areas defined as critical habitat are greater than the impacts of including them.

FWS often has excluded DOD lands from its critical habitat designations, concluding that because DOD’s Integrated Natural Resource Management Plan adequately conserve listed species, the lands either do not meet the definition of critical habitat under §3(5) or are appropriately excluded pursuant to §4(b)(2).  See NWF Factsheet: FWS Has Repeatedly Acceded to DOD’s Requests that its Lands Be Excluded from Critical Habitat Designations.

The Court Ruling:  Authorizing Continuation of Exclusions Pursuant to ESA §4(b)(2)

DOD has stated that the ESA exemption is necessary because a recent court ruling in Arizona would prevent DOD from taking the cooperative, case-by-case approach to critical habitat designations that was developed by the Clinton Administration.  This description of the court ruling is inaccurate – the ruling allows DOD to continue the cooperative, case-by-case approach if it wishes. 

The court ruling at issue is entitled Center for Biological Diversity v. Norton, 240 F. Supp. 2d 1090 (D. Ariz. 2003). In this case, FWS excluded San Carlos Apache tribal lands from a critical habitat designation pursuant to ESA §4(b)(2) on the basis that the tribal land management plan was adequate and that the benefits of exclusion outweighed the benefits of inclusion.  The federal district court upheld the exclusion as within FWS’s broad authority under ESA §4(b)(2).  At the same time, the court held that lands could not legitimately be excluded from a critical habitat designation on the basis of the “special management” language in ESA §3(5). 

Under the court’s reasoning, FWS continues to have the flexibility to exclude DOD lands from a critical habitat designation on the basis of a satisfactory INRMP and the benefits to military training that the exclusion would provide.  The ruling simply clarifies that such exclusions must be carried out pursuant to ESA §4(b)(2) rather than ESA §3(5).  Thus, DOD’s assertion that the Center for Biological Diversity ruling prevents it from working with FWS to secure exclusions of DOD lands from critical habitat designations is inaccurate.

DOD’s Proposed Exemption:  Jettisoning Procedures that Have Promoted Cooperation and Balancing of Conservation and Readiness Objectives

Under DOD’s proposed exemption from the ESA, FWS would never be provided with an opportunity to weigh the costs and benefits of excluding DOD lands from a critical habitat designation pursuant to ESA §4(b)(2).  The cooperative approach now taken by FWS - working with DOD on balancing conservation and readiness objectives -would be jettisoned.  Instead, DOD would unilaterally elect to substitute INRMPs for critical habitat designations, regardless of whether the INRMPs address the survival and recovery needs of listed species and regardless of whether critical habitat designations would interfere with training.

Once the INRMP is substituted for critical habitat, DOD would have no obligation to consult with FWS regarding the harmful impact of its training exercises on habitat of listed species, except in situations where the exercises could potentially jeopardize the existence of the species.  Rampant and unnecessary habitat destruction would likely ensue, undermining any hope of species recovery and delisting. 

Providing DOD with a blanket legislative exemption from critical habitat designations - an exemption which would apply in the many places where no unavoidable conflict between wildlife conservation and national security exists - is unjustified.

Please ask your lawmakers to oppose any proposals that would exempt DOD from our  environmental laws!

For more information, contact Corry Westbrook, NWF Legislative Representative, at 202-797-6840, westbrook@nwf.org. or John Kostyack, NWF Senior Counsel, at 202-797-6879, kostyack@nwf.org .

