Q\COMP\TITLE49\491

TITLE 49, UNITED STATES CODE

[As Amended Through Public Law 107-142, Feb. 12, 2002]

February 12, 2002



Q\COMP\TITLE49\491

February 12, 2002



Q\COMP\TITLE49\491

February 12, 2002

TITLE 49—TRANSPORTATION

SUBTITLE Sec.

I. DEPARTMENT OF TRANSPORTATION .....ccoviiiiiiieeieeeeee e 101

II. OTHER GOVERNMENT AGENCIES .......ccoeoiiiiiieiieieeieecee e 1101

III. GENERAL AND INTERMODAL PROGRAMS ......cccooecvieieeiieeeeieeee, 5101

IV. INTERSTATE TRANSPORTATION ......cccccoiiiieeieeeeeeeeeeee e 10101

V. RAIL PROGRAMS ..ottt ettt ettt ae e 20101

VI. MOTOR VEHICLE AND DRIVER PROGRAMS ......ccccovveeiiiecieeieeeneens 30101

VII. AVIATION PROGRADMS ...ttt ettt ee e eevne e eanee e 40101

VIII. PIPELINES ....ooiiiioiiiititeeiteete ettt ettt eveesiaeeaeesaaeesaesaneesnasnneens 60101

IX. COMMERCIAL SPACE TRANSPORTATION .....ccccoveviiiiecieereeeeeenee. 70101

X. MISCELLANEQUS .....oootiiiieeeeee ettt ettt eve et 80101
SUBTITLE I—-DEPARTMENT OF

TRANSPORTATION

CHAPTER Sec.

1. ORGANIZATION ...ooiiitiieeeeeee ettt et et eneeeneas 101

3. GENERAL DUTIES AND POWERS ......ccoioiiiieieeeeeeeee e 301

5. SPECIAL AUTHORITY ...ccviiiiiiiieieeeeeeeeee ettt 501

7. SURFACE TRANSPORTATION BOARD ......ccccccooiviiiiiiiiiiiiiii 701

CHAPTER 1—ORGANIZATION

Sec.

101. Purpose.

102. Department of Transportation.

103. Federal Railroad Administration.

104. Federal Highway Administration.

105. National Highway Traffic Safety Administration.
106. Federal Aviation Administration.

107. Federal Transit Administration.

108. Coast Guard.

109. Maritime Administration.

110. Saint Lawrence Seaway Development Corporation.
111. Bureau of Transportation Statistics.

112. Research and Special Programs Administration.
113. Federal Motor Carrier Safety Administration.
114. Transportation Security Administration.

115. Transportation Security Oversight Board.

§101. Purpose

(a) The national objectives of general welfare, economic growth
and stability, and security of the United States require the develop-
ment of transportation policies and programs that contribute to
providing fast, safe, efficient, and convenient transportation at the
lowest cost consistent with those and other national objectives, in-
cluding the efficient use and conservation of the resources of the
United States.

(b) A Department of Transportation is necessary in the public
interest and to—
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(1) ensure the coordinated and effective administration of
the transportation programs of the United States Government;

(2) make easier the development and improvement of co-
ordinated transportation service to be provided by private en-
terprise to the greatest extent feasible;

(3) encourage cooperation of Federal, State, and local gov-
ernments, carriers, labor, and other interested persons to
achieve transportation objectives;

(4) stimulate technological advances in transportation,
through research and development or otherwise;

(5) provide general leadership in identifying and solving
transportation problems; and

(6) develop and recommend to the President and Congress
transportation policies and programs to achieve transportation
objectives considering the needs of the public, users, carriers,
industry, labor, and national defense.

§102. Department of Transportation

(a) The Department of Transportation is an executive depart-
ment of the United States Government at the seat of Government.

(b) The head of the Department is the Secretary of Transpor-
tation. The Secretary is appointed by the President, by and with
the advice and consent of the Senate.

(c) The Department has a Deputy Secretary of Transportation
appointed by the President, by and with the advice and consent of
the Senate. The Deputy Secretary—

(1) shall carry out duties and powers prescribed by the

Secretary; and

(2) acts for the Secretary when the Secretary is absent or
unable to serve or when the office of Secretary is vacant.

(d) The Department has an Associate Deputy Secretary ap-
pointed by the President, by and with the advice and consent of the
Senate. The Associate Deputy Secretary shall carry out powers and
duties prescribed by the Secretary.

(e) The Department has 4 Assistant Secretaries and a General
Counsel appointed by the President, by and with the advice and
consent of the Senate. The Department also has an Assistant Sec-
retary of Transportation for Administration appointed in the com-
petitive service by the Secretary, with the approval of the Presi-
dent. They shall carry out duties and powers prescribed by the Sec-
retary. An Assistant Secretary or the General Counsel, in the order
prescribed by the Secretary, acts for the Secretary when the Sec-
retary and the Deputy Secretary are absent or unable to serve, or
when the offices of the Secretary and Deputy Secretary are vacant.

(f) The Department shall have a seal that shall be judicially
recognized.

§103. Federal Railroad Administration

(a) The Federal Railroad Administration is an administration
in the Department of Transportation. To carry out all railroad safe-
ty laws of the United States, the Administration is divided on a
geographical basis into at least 8 safety offices. The Secretary of
Transportation is responsible for all acts taken under those laws
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and for ensuring that the laws are uniformly administered and en-
forced among the safety offices.

(b) The head of the Administration is the Administrator who
is appointed by the President, by and with the advice and consent
of the Senate. The Administrator reports directly to the Secretary.

(¢) The Administrator shall carry out—

(1) duties and powers related to railroad safety vested in
the Secretary by section 20134(c) and chapters 203—211 of this
title, anél chapter 213 of this title in carrying out chapters 203—
211; an

(2) additional duties and powers prescribed by the Sec-
retary.

(d) A duty or power specified by subsection (c)(1) of this section
may be transferred to another part of the Department only when
specifically provided by law or a reorganization plan submitted
under chapter 9 of title 5. A decision of the Administrator in car-
rying out those duties or powers and involving notice and hearing
required by law is administratively final.

(e) Subject to the provisions of the Federal Property and Ad-
ministrative Services Act of 1949 (40 U.S.C. 471 et seq.), the Sec-
retary of Transportation may make, enter into, and perform such
contracts, grants, leases, cooperative agreements, and other similar
transactions with Federal or other public agencies (including State
and local governments) and private organizations and persons, and
make such payments, by way of advance or reimbursement, as the
Secretary may determine to be necessary or appropriate to carry
out functions of the Federal Railroad Administration. The authority
of the Secretary granted by this subsection shall be carried out by
the Administrator. Notwithstanding any other provision of this
chapter, no authority to enter into contracts or to make payments
under this subsection shall be effective, except as provided for in
appropriations Acts.

§104. Federal Highway Administration

(a) The Federal Highway Administration is an administration
in the Department of Transportation.

(b)(1) The head of the Administration is the Administrator who
is appointed by the President, by and with the advice and consent
of the Senate. The Administrator reports directly to the Secretary
of Transportation.

(2) The Administration has a Deputy Federal Highway Admin-
istrator who is appointed by the Secretary, with the approval of the
President. The Deputy Administrator shall carry out duties and
powers prescribed by the Administrator.

(3) The Administration has an Assistant Federal Highway Ad-
ministrator appointed in the competitive service by the Secretary,
with the approval of the President. The Assistant Administrator is
the chief engineer of the Administration. The Assistant Adminis-
trator shall carry out duties and powers prescribed by the Adminis-
trator.

(¢) The Administrator shall carry out—

(1) duties and powers vested in the Secretary by chapter

4 of title 23 for highway safety programs, research, and devel-

opment related to highway design, construction and mainte-
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nance, traffic control devices, identification and surveillance of

accident locations, and highway-related aspects of pedestrian

safety; and
(2) additional duties and powers prescribed by the Sec-
retary.

(d) Notwithstanding the provisions of sections 101(d) and 144
of title 23, highway bridges determined to be unreasonable obstruc-
tions to navigation under the Truman-Hobbs Act may be funded
from amounts set aside from the discretionary bridge program. The
Secretary shall transfer these allocations and the responsibility for
administration of these funds to the United States Coast Guard.

§105. National Highway Traffic Safety Administration

(a) The National Highway Traffic Safety Administration is an
administration in the Department of Transportation.

(b) The head of the Administration is the Administrator who
is appointed by the President, by and with the advice and consent
of the Senate. The Administration has a Deputy Administrator who
is appointed by the Secretary of Transportation, with the approval
of the President.

(¢) The Administrator shall carry out—

(1) duties and powers vested in the Secretary by chapter

4 of title 23, except those related to highway design, construc-

tion and maintenance, traffic control devices, identification and

surveillance of accident locations, and highway-related aspects
of pedestrian safety; and

(2) additional duties and powers prescribed by the Sec-
retary.

(d) The Secretary may carry out chapter 301 of this title
through the Administrator.

(e) The Administrator shall consult with the Federal Highway
Administrator on all matters related to the design, construction,
maintenance, and operation of highways.

§106. Federal Aviation Administration

(a) The Federal Aviation Administration is an administration
in the Department of Transportation.

(b) The head of the Administration is the Administrator. The
Administration has a Deputy Administrator. They are appointed by
the President, by and with the advice and consent of the Senate.
When making an appointment, the President shall consider the fit-
ness of the individual to carry out efficiently the duties and powers
of the office. Except as provided in subsection (f) or in other provi-
sions of law, the Administrator reports directly to the Secretary of
Transportation. The term of office for any individual appointed as
Administrator after August 23, 1994, shall be 5 years.

(c) the Administrator must—

(1) be a citizen of the United States;
(2) be a civilian; and
(3) have experience in a field directly related to aviation.

(d)(1) The Deputy Administrator must be a citizen of the
United States and have experience in a field directly related to
aviation. An officer on active duty in an armed force may be ap-
pointed as Deputy Administrator. However, if the Administrator is
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a former regular officer of an armed force, the Deputy Adminis-
trator may not be an officer on active duty in an armed force, a re-
tired regular officer of an armed force, or a former regular officer
of an armed force.

(2) An officer on active duty or a retired officer serving as Dep-
uty Administrator is entitled to hold a rank and grade not lower
than that held when appointed as Deputy Administrator. The Dep-
uty Administrator may elect to receive (A) the pay provided by law
for the Deputy Administrator, or (B) the pay and allowances or the
retired pay of the military grade held. If the Deputy Administrator
elects to receive the military pay and allowances or retired pay, the
Administration shall reimburse the appropriate military depart-
ment from funds available for the expenses of the Administration.

(3) The appointment and service of a member of the armed
forces as a Deputy Administrator does not affect the status, office,
rank, or grade held by that member, or a right or benefit arising
from the status, office, rank, or grade. The Secretary of a military
department does not control the member when the member is car-
rying out duties and powers of the Deputy Administrator.

(e) The Administrator and the Deputy Administrator may not
have a pecuniary interest in, or own stock in or bonds of, an aero-
nautical enterprise, or engage in another business, vocation, or em-
ployment.

(f) AUTHORITY OF THE SECRETARY AND THE ADMINISTRATOR.—

(1) AUTHORITY OF THE SECRETARY.—Except as provided in
paragraph (2), the Secretary of Transportation shall carry out
the duties and powers, and controls the personnel and activi-
ties, of the Administration. Neither the Secretary nor the Ad-
ministrator may submit decisions for the approval of, or be
bound by the decisions or recommendations of, a committee,
board, or organization established by executive order.

(2) AUTHORITY OF THE ADMINISTRATOR.—The

Administrator—

(A) is the final authority for carrying out all functions,
powers, and duties of the Administration relating to—

(i) the appointment and employment of all officers
and employees of the Administration (other than Pres-
idential and political appointees);

(i1) the acquisition and maintenance of property
and equipment of the Administration;

(i1i) except as otherwise provided in paragraph (3),
the promulgation of regulations, rules, orders, circu-
lars, bulletins, and other official publications of the
Administration; and

(iv) any obligation imposed on the Administrator,
or power conferred on the Administrator, by the Air
Traffic Management System Performance Improve-
Kent Act of 1996 (or any amendment made by that

ct);

(B) shall offer advice and counsel to the President with
respect to the appointment and qualifications of any officer
or employee of the Administration to be appointed by the
President or as a political appointee;
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(C) may delegate, and authorize successive redelega-
tions of, to an officer or employee of the Administration
any function, power, or duty conferred upon the Adminis-
trator, unless such delegation is prohibited by law; and

(D) except as otherwise provided for in this title, and
notwithstanding any other provision of law, shall not be
required to coordinate, submit for approval or concurrence,
or seek the advice or views of the Secretary or any other
officer or employee of the Department of Transportation on
any matter with respect to which the Administrator is the
final authority.

(3) REGULATIONS.—

(A) IN GENERAL.—In the performance of the functions
of the Administrator and the Administration, the Adminis-
trator is authorized to issue, rescind, and revise such regu-
lations as are necessary to carry out those functions. The
issuance of such regulations shall be governed by the pro-
visions of chapter 5 of title 5. The Administrator shall act
upon all petitions for rulemaking no later than 6 months
after the date such petitions are filed by dismissing such
petitions, by informing the petitioner of an intention to dis-
miss, or by issuing a notice of proposed rulemaking or ad-
vanced notice of proposed rulemaking. The Administrator
shall issue a final regulation, or take other final action,
not later than 16 months after the last day of the public
comment period for the regulations or, in the case of an
advanced notice of proposed rulemaking, if issued, not
later than 24 months after the date of publication in the
Federal Register of notice of the proposed rulemaking. On
February 1 and August 1 of each year the Administrator
shall submit to the Committee on Transportation and In-
frastructure of the House of Representatives and the Com-
mittee on Commerce, Science, and Transportation of the
Senate a letter listing each deadline the Administrator
missed under this subparagraph during the 6-month pe-
riod ending on such date, including an explanation for
missing the deadline and a projected date on which the ac-
tion that was subject to the deadline will be taken.

(B) APPROVAL OF SECRETARY OF TRANSPORTATION.—(i)
The Administrator may not issue a proposed regulation or
final regulation that is likely to result in the expenditure
by State, local, and tribal governments in the aggregate, or
by the private sector, of $250,000,000 or more (adjusted
annually for inflation beginning with the year following
the date of the enactment of the Wendell H. Ford Aviation
Investment and Reform Act for the 21st Century in any
year, or any regulation which is significant, unless the Sec-
retary of Transportation approves the issuance of the regu-
lation in advance. For purposes of this paragraph, a regu-
lation is significant if the Administrator, in consultation
with the Secretary (as appropriate), determines that the
regulation is likely to—

(I) have an annual effect on the economy of
$250,000,000 or more or adversely affect in a substan-
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tial and material way the economy, a sector of the

economy, productivity, competition, jobs, the environ-

ment, public health or safety, or State, local, or tribal
governments or communities; or

(IT) raise novel or significant legal or policy issues
arising out of legal mandates that may substantially
and materially affect other transportation modes.

(i) In an emergency, the Administrator may issue a
regulation described in clause (i) without prior approval by
the Secretary, but any such emergency regulation is sub-
ject to ratification by the Secretary after it is issued and
shall be rescinded by the Administrator within 5 days (ex-
cluding Saturdays, Sundays, and legal public holidays)
after issuance if the Secretary fails to ratify its issuance.

(iii) Any regulation that does not meet the criteria of
clause (i), and any regulation or other action that is a rou-
tine or frequent action or a procedural action, may be
issued by the Administrator without review or approval by
the Secretary.

(iv) The Administrator shall submit a copy of any reg-
ulation requiring approval by the Secretary under clause
(i) to the Secretary, who shall either approve it or return
it to the Administrator with comments within 45 days
after receiving it.

(C) PERIODIC REVIEW.—(i) Beginning on the date
which is 3 years after the date of the enactment of the Air
Traffic Management System Performance Improvement
Act of 1996, the Administrator shall review any unusually
burdensome regulation issued by the Administrator after
such date of enactment beginning not later than 3 years
after the effective date of the regulation to determine if the
cost assumptions were accurate, the benefit of the regula-
tions, and the need to continue such regulations in force
in their present form.

(i1) The Administrator may identify for review under
the criteria set forth in clause (i) unusually burdensome
regulations that were issued before the date of the enact-
ment of the Air Traffic Management System Performance
Improvement Act of 1996 and that have been in force for
more than 3 years.

(iii) For purposes of this subparagraph, the term “un-
usually burdensome regulation” means any regulation that
results in the annual expenditure by State, local, and trib-
al governments in the aggregate, or by the private sector,
of §25,000,000 or more (adjusted annually for inflation be-
ginning with the year following the date of the enactment
of the Air Traffic Management System Performance Act of
1996) in any year.

(iv) The periodic review of regulations may be per-
formed by advisory committees and the Management Advi-
sory Council established under subsection (p).

(4) DEFINITION OF POLITICAL APPOINTEE.—For purposes of
this subsection, the term “political appointee” means any indi-
vidual who—
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(A) is employed in a position listed in sections 5312
tlllrs)ugh 5316 of title 5 (relating to the Executive Sched-
ule);

(B) is a limited term appointee, limited emergency ap-
pointee, or noncareer appointee in the Senior Executive
Service, as defined under paragraphs (5), (6), and (7), re-
spectively, of section 3132(a) of title 5; or

(C) is employed in a position in the executive branch
of the Government of a confidential or policy-determining
character under schedule C of subpart C of part 213 of
title 5 of the Code of Federal Regulations.

(g) DUTIES AND POWERS OF ADMINISTRATOR.—(1) Except as
provided in paragraph (2) of this subsection, the Administrator
shall carry out—

(A) duties and powers of the Secretary of Transportation
under subsection (f) of this section related to aviation safety
(except those related to transportation, packaging, marking, or
description of hazardous material) and stated in sections
308(b), 1132(c) and (d), 40101(c), 40103(b), 40106(a), 40108,
40109(b), 40113(a), 40113(c), 40113(d), 40113(e), 40114(a), and
40119, chapter 445 (except sections 44501(b), 44502(a)(2),
44502(a)(3), 44502(a)(4), 44503, 44506, 44509, 44510, 44514,
and 44515), chapter 447 (except sections 44717, 44718(a),
44718(b), 44719, 44720, 44721(b), 44722, and 44723), chapter
449 (except sections 44903(d), 44904, 44905, 44907-44911,
44913, 44915, and 44931-44934), chapter 451, chapter 453,
sections 46104, 46301(d) and (h)(2), 46303(c), 46304-46308,
46310, 46311, and 46313-46316, chapter 465, and sections
47504(b)(related to flight procedures), 47508(a), and 48107 of
this title; and

(B) additional duties and powers prescribed by the Sec-
retary of Transportation.

(2) In carrying out sections 40119, 44901, 44903(a)—(c) and (e),
44906, 44912, 44935-44937, 44938(a) and (b), and 48107 of this
title, paragraph (1)(A) of this subsection does not apply to duties
and powers vested in the Director of Intelligence and Security by
section 44931 of this title.

(h) Section 40101(d) of this title applies to duties and powers
specified in subsection (g)(1) of this section. Any of those duties and
powers may be transferred to another part of the Department only
when specifically provided by law or a reorganization plan sub-
mitted under chapter 9 of title 5. A decision of the Administrator
in carrying out those duties or powers is administratively final.

(i) The Deputy Administrator shall carry out duties and powers
prescribed by the Administrator. The Deputy Administrator acts
for the Administrator when the Administrator is absent or unable
to serve, or when the office of the Administrator is vacant.

() There is established within the Federal Aviation Adminis-
tration an institute to conduct civil aeromedical research under sec-
tion 44507 of this title. Such institute shall be known as the “Civil
Aeromedical Institute”. Research conducted by the institute should
take appropriate advantage of capabilities of other government
agencies, universities, or the private sector.

(k) AUTHORIZATION OF APPROPRIATIONS FOR OPERATIONS.—
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(1) IN GENERAL.—There is authorized to be appropriated to
the Secretary of Transportation for operations of the
Administration—

(A) such sums as may be necessary for fiscal year
2000;

(B) $6,592,235,000 for fiscal year 2001;

(C) $6,886,000,000 for fiscal year 2002; and

(D) $7,357,000,000 for fiscal year 2003.

Such sums shall remain available until expended.

(2) AUTHORIZED EXPENDITURES.—Out of amounts appro-
priated under paragraph (1), the following expenditures are
authorized:

(A) $450,000 for each of fiscal years 2000 through
2003 for wildlife hazard mitigation measures and manage-
ment of the wildlife strike database of the Federal Avia-
tion Administration.

(B) $9,100,000 for the 3-fiscal-year period beginning
with fiscal year 2001 to support a university consortium
established to provide an air safety and security manage-
ment certificate program, working cooperatively with the
Federal Aviation Administration and United States air
carriers, except that funds under this subparagraph—

(i) may not be used for the construction of a build-
ing or other facility; and

(i) may only be awarded on the basis of open com-
petition.

(C) Such sums as may be necessary for fiscal years
2000 through 2003 to support infrastructure systems de-
velopment for both general aviation and the vertical flight
industry.

(D) Such sums as may be necessary for fiscal years
2000 through 2003 to establish helicopter approach proce-
dures using current technologies (such as the Global Posi-
tioning System) to support all-weather, emergency medical
service for trauma patients.

(E) Such sums as may be necessary for fiscal years
2000 through 2003 to revise existing terminal and en route
procedures and instrument flight rules to facilitate the
takeoff, flight, and landing of tiltrotor aircraft and to im-
prove the national airspace system by separating such air-
craft from congested flight paths of fixed-wing aircraft.

(F) $3,300,000 for fiscal year 2000 and $3,000,000 for
each of fiscal years 2001 through 2003 to implement the
1998 airport surface operations safety action plan of the
Federal Aviation Administration.

(G) $9,100,000 for fiscal year 2001 to support air safe-
ty efforts through payment of United States membership
obligations in the International Civil Aviation Organiza-
tion, to be paid as soon as practicable.

(H) Such sums as may be necessary for fiscal years
2000 through 2003 for the Secretary to hire additional in-
spectors in order to enhance air cargo security programs.

(I) Such sums as may be necessary for fiscal years
2000 through 2003 to develop and improve training pro-
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grams (including model training programs and curriculum)

for security screening personnel at airports that will be

used by airlines to meet regulatory requirements relating
to the training and testing of such personnel.
(1) PERSONNEL AND SERVICES.—

(1) OFFICERS AND EMPLOYEES.—Except as provided in sec-
tion subsections (a) and (g) of section 40122, the Administrator
is authorized, in the performance of the functions of the Ad-
ministrator, to appoint, transfer, and fix the compensation of
such officers and employees, including attorneys, as may be
necessary to carry out the functions of the Administrator and
the Administration. In fixing compensation and benefits of offi-
cers and employees, the Administrator shall not engage in any
type of bargaining, except to the extent provided for in section
40122(a), nor shall the Administrator be bound by any require-
{nenlt to establish such compensation or benefits at particular
evels.

(2) EXPERTS AND CONSULTANTS.—The Administrator is au-
thorized to obtain the services of experts and consultants in ac-
cordance with section 3109 of title 5.

(3) TRANSPORTATION AND PER DIEM EXPENSES.—The Ad-
ministrator is authorized to pay transportation expenses, and
per diem in lieu of subsistence expenses, in accordance with
chapter 57 of title 5.

(4) USE OF PERSONNEL FROM OTHER AGENCIES.—The Ad-
ministrator is authorized to utilize the services of personnel of
any other Federal agency (as such term is defined under sec-
tion 551(1) of title 5).

(5) VOLUNTARY SERVICES.—

(A) GENERAL RULE.—In exercising the authority to ac-
cept gifts and voluntary services under section 326 of this
title, and without regard to section 1342 of title 31, the Ad-
ministrator may not accept voluntary and uncompensated
services if such services are used to displace Federal em-
ployees employed on a full-time, part-time, or seasonal
basis.

(B) INCIDENTAL EXPENSES.—The Administrator is au-
thorized to provide for incidental expenses, including
transportation, lodging, and subsistence, for volunteers
who provide voluntary services under this subsection.

(C) LIMITED TREATMENT AS FEDERAL EMPLOYEES.—An
individual who provides voluntary services under this sub-
section shall not be considered a Federal employee for any
purpose other than for purposes of chapter 81 of title 5, re-
lating to compensation for work injuries, and chapter 171
of title 28, relating to tort claims.

(6) CONTRACTS.—The Administrator is authorized to enter
into and perform such contracts, leases, cooperative agree-
ments, or other transactions as may be necessary to carry out
the functions of the Administrator and the Administration. The
Administrator may enter into such contracts, leases, coopera-
tive agreements, and other transactions with any Federal
agency (as such term is defined in section 551(1) of title 5) or
any instrumentality of the United States, any State, territory,
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or possession, or political subdivision thereof, any other gov-

ernmental entity, or any person, firm, association, corporation,

or educational institution, on such terms and conditions as the

Administrator may consider appropriate.

(m) COOPERATION BY ADMINISTRATOR.—With the consent of ap-
propriate officials, the Administrator may, with or without reim-
bursement, use or accept the services, equipment, personnel, and
facilities of any other Federal agency (as such term is defined in
section 551(1) of title 5) and any other public or private entity. The
Administrator may also cooperate with appropriate officials of
other public and private agencies and instrumentalities concerning
the use of services, equipment, personnel, and facilities. The head
of each Federal agency shall cooperate with the Administrator in
making the services, equipment, personnel, and facilities of the
Federal agency available to the Administrator. The head of a Fed-
eral agency is authorized, notwithstanding any other provision of
law, to transfer to or to receive from the Administration, without
reimbursement, supplies, personnel, services, and equipment other
than administrative supplies or equipment.

(n) ACQUISITION.—

(1) IN GENERAL.—The Administrator is authorized—

(A) to acquire (by purchase, lease, condemnation, or
otherwise), construct, improve, repair, operate, and
maintain—

(i) air traffic control facilities and equipment;

(ii) research and testing sites and facilities; and

(iii) such other real and personal property (includ-
ing office space and patents), or any interest therein,
within and outside the continental United States as
the Administrator considers necessary;

(B) to lease to others such real and personal
property; and

(C) to provide by contract or otherwise for eating facili-
ties and other necessary facilities for the welfare of em-
ployees of the Administration at the installations of the
Administration, and to acquire, operate, and maintain
equipment for these facilities.

(2) TrrLE.—Title to any property or interest therein ac-
quired pursuant to this subsection shall be held by the Govern-
ment of the United States.

(o) TRANSFERS OF FUNDS.—The Administrator is authorized to
accept transfers of unobligated balances and unexpended balances
of funds appropriated to other Federal agencies (as such term is de-
fined in section 551(1) of title 5) to carry out functions transferred
by law to the Administrator or functions transferred pursuant to
law to the Administrator on or after the date of the enactment of
the Air Traffic Management System Performance Improvement Act
of 1996.

(p) MANAGEMENT ADVISORY COUNCIL.—

(1) ESTABLISHMENT.—Within 3 months after the date of
the enactment of the Air Traffic Management System Perform-
ance Improvement Act of 1996, the Administrator shall estab-
lish an advisory council which shall be known as the Federal
Aviation Management Advisory Council (in this subsection re-
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ferred to as the “Council”’). With respect to Administration
management, policy, spending, funding, and regulatory matters
affecting the aviation industry, the Council may submit com-
ments, recommended modifications, and dissenting views to
the Administrator. The Administrator shall include in any sub-
mission to Congress, the Secretary, or the general public, and
in any submission for publication in the Federal Register, a de-
scription of the comments, recommended modifications, and
dissenting views received from the Council, together with the
reasons for any differences between the views of the Council
and the views or actions of the Administrator.

(2) MEMBERSHIP.—The Council shall consist of 181 mem-
bers, who shall consist of—

(A) a designee of the Secretary of Transportation;

(B) a designee of the Secretary of Defense;

(C) 10 members representing aviation interests, ap-
pointed by—

(1) in the case of initial appointments to the Coun-
cil, the President by and with the advice and consent
of the Senate; and

(i) in the case of subsequent appointments to the
Council, the Secretary of Transportation;

(D) 1 member appointed, from among individuals who
are the leaders of their respective unions of air traffic con-
trol system employees, by—

(1) in the case of initial appointments to the Coun-
cil, the President by and with the advice and consent
of the Senate; and

(i) in the case of subsequent appointments to the
Council, the Secretary of Transportation; and
(E) 5 members appointed by the Secretary after con-

sultation with the Committee on Transportation and Infra-
structure of the House of Representatives and the Com-
mittee on Commerce, Science, and Transportation of the
Senate.

(3) QUALIFICATIONS.—

(A) NO FEDERAL OFFICER OR EMPLOYEE.—No member
appointed under paragraph (2)(C) or (2)(E) may serve as
an officer or employee of the United States Government
while serving as a member of the Council.

(B) AIR TRAFFIC SERVICES SUBCOMMITTEE.—Members
appointed under paragraph (2)(E) shall—

(i) have a fiduciary responsibility to represent the
public interest;

(i1) be citizens of the United States; and

(iii) be appointed without regard to political affili-
ation and solely on the basis of their professional expe-
rience and expertise in one or more of the following
areas:

(I) Management of large service organizations.
(IT) Customer service.

1The amendment made by section 8(a) of Public Law 106-528 (114 Stat. 2522) was carried
out to the probable intent of the Congress. This amendment did not specify that it applied to
title 49, United States Code.
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(ITIT) Management of large procurements.
(IV) Information and communications tech-
nology.

(V) Organizational development.

(VI) Labor relations.
At least one of such members should have a background
in managing large organizations successfully. In the aggre-
gate, such members should collectively bring to bear exper-
tise in all of the areas described in subclauses (I) through
(VD).

(C) PROHIBITIONS ON MEMBERS OF SUBCOMMITTEE.—No
member appointed under paragraph (2)(E) may—

(i) have a pecuniary interest in, or own stock in or
bonds of, an aviation or aeronautical enterprise, except
an interest in a diversified mutual fund or an interest
that is exempt from the application of section 208 of
title 18;

(i) engage in another business related to aviation
or aeronautics; or

(iii) be a member of any organization that en-
gages, as a substantial part of its activities, in activi-
ties to influence aviation-related legislation.

(4) FUNCTIONS.—

(A) IN GENERAL.—(i) The Council shall provide advice
and counsel to the Administrator on issues which affect or
are affected by the operations of the Administrator. The
Council shall function as an oversight resource for man-
agement, policy, spending, and regulatory matters under
the jurisdiction of the Administration.

(i1) The Council shall review the rulemaking cost-ben-
efit analysis process and develop recommendations to im-
prove the analysis and ensure that the public interest is
fully protected.

(11i) The Council shall review the process through
which the Administration determines to use advisory cir-
culars and service bulletins.

(B) MEETINGS.—The Council shall meet on a regular
and periodic basis or at the call of the chairman or of the
Administrator.

(C) ACCESS TO DOCUMENTS AND STAFF.—The Adminis-
tration may give the Council appropriate access to relevant
documents and personnel of the Administration, and the
Administrator shall make available, consistent with the
authority to withhold commercial and other proprietary in-
formation under section 552 of title 5 (commonly known as
the “Freedom of Information Act”), cost data associated
with the acquisition and operation of air traffic service sys-
tems. Any member of the Council who receives commercial
or other proprietary data from the Administrator shall be
subject to the provisions of section 1905 of title 18, per-
taining to unauthorized disclosure of such information.

(5) FEDERAL ADVISORY COMMITTEE ACT NOT TO APPLY.—The

Federal Advisory Committee Act (5 U.S.C. App.) does not apply
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to the Council or such aviation rulemaking committees as the
Administrator shall designate.

(6) ADMINISTRATIVE MATTERS.—

(A) TERMS OF MEMBERS APPOINTED UNDER PARAGRAPH
2)(C).—Members of the Council appointed under paragraph
(2)(C) shall be appointed for a term of 3 years. Of the
members first appointed by the President under paragraph
(2)(C)—

(1) 3 shall be appointed for terms of 1 year;

(i) 4 shall be appointed for terms of 2 years; and

(iii) 3 shall be appointed for terms of 3 years.

(B) TERM FOR AIR TRAFFIC CONTROL REPRESENTA-
TIVE.—The member appointed under paragraph (2)(D)
shall be appointed for a term of 3 years, except that the
term of such individual shall end whenever the individual
no longer meets the requirements of paragraph (2)(D).

(C) TERMS FOR AIR TRAFFIC SERVICES SUBCOMMITTEE
MEMBERS.—The member appointed under paragraph (2)(E)
shall be appointed for a term of 5 years, except that of the
members first appointed under paragraph (2)(E)—

(1) 2 members shall be appointed for a term of 3
years;

(i1) 2 members shall be appointed for a term of 4
years; and

(iii) 1 member shall be appointed for a term of 5
years.

(D) REAPPOINTMENT.—An individual may not be ap-
pointed under paragraph (2)(E) to more than two 5-year
terms.

(E) VAcANCY.—Any vacancy on the Council shall be
filled in the same manner as the original appointment, ex-
cept that any vacancy caused by a member appointed by
the President under paragraph (2)(C)(i) shall be filled by
the Secretary in accordance with paragraph (2)(C)(ii). Any
member appointed to fill a vacancy occurring before the ex-
piration of the term for which the member’s predecessor
was appointed shall be appointed for the remainder of that
term.

(F) CONTINUATION IN OFFICE.—A member whose term
expires shall continue to serve until the date on which the
member’s successor takes office.

(G) REMOVAL.—Any member of the Council appointed
under paragraph (2)(D) may be removed for cause by the
President or Secretary whoever makes the appointment.
Any member of the Council appointed under paragraph
(2)(E) may be removed for cause by the Secretary.

(H) CLAIMS AGAINST MEMBERS OF SUBCOMMITTEE.—

(i) IN GENERAL.—A member appointed under para-
graph (2)(E) shall have no personal liability under
Federal law with respect to any claim arising out of or
resulting from an act or omission by such member
within the scope of service as a member of the Air
Traffic Services Subcommittee.
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(ii) EFFECT ON OTHER LAW.—This subparagraph
shall not be construed—

(I) to affect any other immunity or protection
that may be available to a member of the Sub-
committee under applicable law with respect to
such transactions;

(I) to affect any other right or remedy
against the United States under applicable law; or

(IIT) to limit or alter in any way the immuni-
ties that are available under applicable law for
Federal officers and employees.

(I) ETHICAL CONSIDERATIONS.—

(1) FINANCIAL DISCLOSURE.—During the entire pe-
riod that an individual appointed under paragraph
(2)(E) is a member of the Subcommittee, such indi-
vidual shall be treated as serving as an officer or em-
ployee referred to in section 101(f) of the Ethics in
Government Act of 1978 for purposes of title I of such
Act; except that section 101(d) of such Act shall apply
without regard to the number of days of service in the
position.

(i1)) RESTRICTIONS ON POST-EMPLOYMENT.—For
purposes of section 207(c) of title 18, an individual ap-
pointed under paragraph (2)(E) shall be treated as an
employee referred to in section 207(c)(2)(A)(i) of such
title during the entire period the individual is a mem-
ber of the Subcommittee; except that subsections
(c)(21)(B) and (f) of section 207 of such title shall not
apply.

(J) CHAIRMAN; VICE CHAIRMAN.—The Council shall
elect a chair and a vice chair from among the members ap-
pointed under paragraph (2)(C), each of whom shall serve
for a term of 1 year. The vice chair shall perform the du-
ties of the chairman in the absence of the chairman.

(K) TRAVEL AND PER DIEM.—Each member of the
Council shall be paid actual travel expenses, and per diem
in lieu of subsistence expenses when away from his or her
usual place of residence, in accordance with section 5703
of title 5.

(L) DETAIL OF PERSONNEL FROM THE ADMINISTRA-
TION.—The Administrator shall make available to the
Council such staff, information, and administrative serv-
ices and assistance as may reasonably be required to en-
able the Council to carry out its responsibilities under this
subsection.

(7) AIR TRAFFIC SERVICES SUBCOMMITTEE.—

(A) IN GENERAL.—The Management Advisory Council
shall have an air traffic services subcommittee (in this
paragraph referred to as the “Subcommittee”) composed of
the five members appointed under paragraph (2)(E).

(B) GENERAL RESPONSIBILITIES.—

(1) OVERSIGHT.—The Subcommittee shall oversee
the administration, management, conduct, direction,
and supervision of the air traffic control system.
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(ii)) CONFIDENTIALITY.—The Subcommittee shall
ensure that appropriate confidentiality is maintained
in the exercise of its duties.

(C) SPECIFIC RESPONSIBILITIES.—The Subcommittee
shall have the following specific responsibilities:

(i) STRATEGIC PLANS.—To review, approve, and
monitor the strategic plan for the air traffic control
system, including the establishment of—

(I) a mission and objectives;

(IT) standards of performance relative to such
mission and objectives, including safety, efficiency,
and productivity; and

(ITT) annual and long-range strategic plans.
(ii) MODERNIZATION AND IMPROVEMENT.—To re-

view and approve—

(I) methods to accelerate air traffic control
modernization and improvements in aviation safe-
ty related to air traffic control; and

(IT) procurements of air traffic control equip-
ment in excess of $100,000,000.

(iii)) OPERATIONAL PLANS.—To review the oper-
ational functions of the air traffic control system,
including—

(I) plans for modernization of the air traffic
control system,;

(IT) plans for increasing productivity or imple-
menting cost-saving measures; and

(IIT) plans for training and education.

(iv) MANAGEMENT.—To—

(I) review and approve the Administrator’s ap-
pointment of a Chief Operating Officer under sec-
tion 106(r);

(IT) review the Administrator’s selection, eval-
uation, and compensation of senior executives of
the Administration who have program manage-
ment responsibility over significant functions of
the air traffic control system,;

(III) review and approve the Administrator’s
plans for any major reorganization of the Admin-
istration that would impact on the management of
the air traffic control system,;

(IV) review and approve the Administrator’s
cost accounting and financial management struc-
ture and technologies to help ensure efficient and
cost-effective air traffic control operation; and

(V) review the performance and compensation
of managers responsible for major acquisition
projects, including the ability of the managers to
meet schedule and budget targets.

(v) BUDGET.—To—

(I) review and approve the budget request of
the Administration related to the air traffic con-
trol system prepared by the Administrator;
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(IT) submit such budget request to the Sec-
retary; and
(ITT) ensure that the budget request supports
the annual and long-range strategic plans.
The Secretary shall submit the budget request referred to
in clause (v)(II) for any fiscal year to the President who
shall transmit such request, without revision, to the Com-
mittees on Transportation and Infrastructure and Appro-
priations of the House of Representatives and the Commit-
tees on Commerce, Science, and Transportation and Ap-
propriations of the Senate, together with the President’s
annual budget request for the Federal Aviation Adminis-
tration for such fiscal year.
(D) SUBCOMMITTEE PERSONNEL MATTERS.—

(i) COMPENSATION OF MEMBERS.—Each member of
the Subcommittee shall be compensated at a rate of
$25,000 per year.

(ii) COMPENSATION OF CHAIRPERSON.—Notwith-
standing clause (i), the chairperson of the Sub-
committee shall be compensated at a rate of $40,000
per year.

(ii1) STAFF.—The chairperson of the Subcommittee
may appoint and terminate any personnel that may be
necessary to enable the Subcommittee to perform its
duties.

(iv) PROCUREMENT OF TEMPORARY AND INTERMIT-
TENT SERVICES.—The chairperson of the Subcommittee
may procure temporary and intermittent services
under section 3109(b) of title 5, United States Code.
(E) ADMINISTRATIVE MATTERS.—

(i) TERM OF CHAIR.—The members of the Sub-
committee shall elect for a 2-year term a chairperson
from among the members of the Subcommittee.

(ii)) POWERS OF CHAIR.—Except as otherwise pro-
vided by a majority vote of the Subcommittee, the
powers of the chairperson shall include—

(I) establishing committees;

(IT) setting meeting places and times;

(IIT) establishing meeting agendas; and

(IV) developing rules for the conduct of busi-
ness.

(ii1)) MEETINGS.—The Subcommittee shall meet at
least quarterly and at such other times as the chair-
person determines appropriate.

(iv) QUORUM.—Three members of the Sub-
committee shall constitute a quorum. A majority of
members present and voting shall be required for the
Subcommittee to take action.

(F) REPORTS.—

(i) ANNUAL.—The Subcommittee shall each year
report with respect to the conduct of its responsibil-
ities under this title to the Administrator, the Council,
the Committee on Transportation and Infrastructure
of the House of Representatives, and the Committee
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on Commerce, Science, and Transportation of the Sen-
ate.

(ii) ADDITIONAL REPORT.—If a determination by
the Subcommittee under subparagraph (B)(i) that the
organization and operation of the air traffic control
system are not allowing the Administration to carry
out its mission, the Subcommittee shall report such
determination to the Administrator, the Council, the
Committee on Transportation and Infrastructure of
the House of Representatives, and the Committee on
Commerce, Science, and Transportation of the Senate.

(iii) ACTION OF ADMINISTRATOR ON REPORT.—Not
later than 60 days after the date of a report of the
Subcommittee under this subparagraph, the Adminis-
trator shall take action with respect to such report. If
the Administrator overturns a recommendation of the
Subcommittee, the Administrator shall report such ac-
tion to the President, the Committee on Transpor-
tation and Infrastructure of the House of Representa-
tives, and the Committee on Commerce, Science, and
Transportation of the Senate.

(iv) COMPTROLLER GENERAL’S REPORT.—Not later
than April 30, 2003, the Comptroller General of the
United States shall transmit to the Committee on
Transportation and Infrastructure of the House of
Representatives and the Committee on Commerce,
Science, and Transportation of the Senate a report on
the success of the Subcommittee in improving the per-
formance of the air traffic control system.

(8) AIR TRAFFIC CONTROL SYSTEM DEFINED.—In this sec-
tion, the term “air traffic control system” has the meaning such
term has under section 40102(a).

(q) ATRCRAFT NOISE OMBUDSMAN.—

(1) ESTABLISHMENT.—There shall be in the Administration
an Aircraft Noise Ombudsman.

(2) GENERAL DUTIES AND RESPONSIBILITIES.—The Ombuds-
man shall—

(A) be appointed by the Administrator;

(B) serve as a liaison with the public on issues regard-
ing aircraft noise; and

(C) be consulted when the Administration proposes
changes in aircraft routes so as to minimize any increases
in aircraft noise over populated areas.

(3) NUMBER OF FULL-TIME EQUIVALENT EMPLOYEES.—The
appointment of an Ombudsman under this subsection shall not
result in an increase in the number of full-time equivalent em-
ployees in the Administration.

(r) CHIEF OPERATING OFFICER.—

(1) IN GENERAL.—

(A) ApPOINTMENT.—There shall be a Chief Operating

Officer for the air traffic control system to be appointed by

the Administrator, with the approval of the Air Traffic

Services Subcommittee of the Aviation Management Advi-

sory Council. The Chief Operating Officer shall report di-
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rectly to the Administrator and shall be subject to the au-

thority of the Administrator.

(B) QUALIFICATIONS.—The Chief Operating Officer
shall have a demonstrated ability in management and
knowledge of or experience in aviation.

(C) TERM.—The Chief Operating Officer shall be ap-
pointed for a term of 5 years.

(D) REMOVAL.—The Chief Operating Officer shall
serve at the pleasure of the Administrator, except that the
Administrator shall make every effort to ensure stability
and continuity in the leadership of the air traffic control
system.

(E) VACANCY.—Any individual appointed to fill a va-
cancy in the position of Chief Operating Officer occurring
before the expiration of the term for which the individual’s
predecessor was appointed shall be appointed for the re-
mainder of that term.

(2) COMPENSATION.—

(A) IN GENERAL.—The Chief Operating Officer shall be
paid at an annual rate of basic pay to be determined by
the Administrator, with the approval of the Air Traffic
Services Subcommittee of the Aviation Management Advi-
sory Council. The annual rate may not exceed the annual
compensation paid under section 102 of title 3. The Chief
Operating Officer shall be subject to the post-employment
provisions of section 207 of title 18 as if the position of
Chief Operating Officer were described in section
207(c)(2)(A)3) of that title.

(B) BoNnus.—In addition to the annual rate of basic
pay authorized by subparagraph (A), the Chief Operating
Officer may receive a bonus for any calendar year not to
exceed 30 percent of the annual rate of basic pay, based
upon the Administrator’s evaluation of the Chief Operating
Officer’s performance in relation to the performance goals
set forth in the performance agreement described para-
graph (3).

(3) ANNUAL PERFORMANCE AGREEMENT.—The Adminis-
trator and the Chief Operating Officer, in consultation with the
Air Traffic Control Subcommittee of the Aviation Management
Advisory Committee, shall enter into an annual performance
agreement that sets forth measurable organization and indi-
vidual goals for the Chief Operating Officer in key operational
areas. The agreement shall be subject to review and renegoti-
ation on an annual basis.

(4) ANNUAL PERFORMANCE REPORT.—The Chief Operating
Officer shall prepare and transmit to the Secretary of Trans-
portation and Congress an annual management report con-
taining such information as may be prescribed by the Sec-
retary.

(5) RESPONSIBILITIES.—The Administrator may delegate to
the Chief Operating Officer, or any other authority within the
Administration responsibilities, including the following:
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(A) STRATEGIC PLANS.—To develop a strategic plan of
the Administration for the air traffic control system, in-
cluding the establishment of—

(i) a mission and objectives;

(i) standards of performance relative to such mis-
sion and objectives, including safety, efficiency, and
productivity;

(iii) annual and long-range strategic plans; and

(iv) methods of the Administration to accelerate
air traffic control modernization and improvements in
aviation safety related to air traffic control.

(B) OPERATIONS.—To review the operational functions
of the Administration, including—

(i) modernization of the air traffic control system,;

(i1) increasing productivity or implementing cost-
saving measures; and

(iii) training and education.

(C) BUuDGET.—To—

(1) develop a budget request of the Administration
related to the air traffic control system prepared by
the Administrator;

(i1) submit such budget request to the Adminis-
trator and the Secretary of Transportation; and

(iii) ensure that the budget request supports the
annual and long-range strategic plans developed under
subparagraph (A) of this subsection.

§107. Federal Transit Administration

(a) The Federal Transit Administration is an administration in
the Department of Transportation.

(b) The head of the Administration is the Administrator who
is appointed by the President, by and with the advice and consent
of the Senate. The Administrator reports directly to the Secretary
of Transportation.

(¢) The Administrator shall carry out duties and powers pre-
scribed by the Secretary.

§108. Coast Guard

(a)(1) The Coast Guard is a part of the Department of Trans-
portation. The Secretary of Transportation exercises all duties and
powers related to the Coast Guard vested in the Secretary of the
Treasury, and other officers and offices of the Department of Treas-
ury, immediately before April 1, 1967.

(2) Notwithstanding paragraph (1) of this subsection, the Coast
Guard, together with the duties and powers of the Coast Guard,
shall operate as a service in the Navy as provided under section
3 of title 14.

(b) The Commandant is the Chief of the Coast Guard. In addi-
tion to carrying out the duties and powers specified by law, the
Commandant shall carry out duties and powers prescribed by the
Secretary of Transportation. The Commandant reports directly to
the Secretary.
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§109. Maritime Administration

(a) The Maritime administration transferred by section 2 of the
Maritime Act of 1981 (46 App. U.S.C. 1601) is an administration
in the Department of Transportation.

(b) The Administrator of the Administration appointed under
section 4 of the Maritime Act of 1981 (46 App. U.S.C. 1603) reports
directly to the Secretary of Transportation.

§110. Saint Lawrence Seaway Development Corporation

(a) The Saint Lawrence Seaway Development Corporation es-
tablished under section 1 of the Act of May 13, 1954 (33 U.S.C.
981), is subject to the direction and supervision of the Secretary of
Transportation.

(b) The Administrator of the Corporation appointed under sec-
tion 2 of the Act of May 13, 1954 (33 U.S.C. 982), reports directly
to the Secretary.

§111. Bureau of Transportation Statistics

(a) ESTABLISHMENT.—There is established in the Department
of Transportation a Bureau of Transportation Statistics.
(b) DIRECTOR.—

(1) APPOINTMENT.—The Bureau shall be headed by a Di-
rector who shall be appointed by the President, by and with
the advice and consent of the Senate.

(2) QUALIFICATIONS.—The Director shall be appointed from
among individuals who are qualified to serve as the Director
by virtue of their training and experience in the compilation
and analysis of transportation statistics.

(3) REPORTING.—The Director shall report directly to the
Secretary.

(4) TERM.—The term of the Director shall be 4 years. The
Director may continue to serve after the expiration of the term
until a successor is appointed and confirmed.

(c) RESPONSIBILITIES.—The Director of the Bureau shall be re-
sponsible for carrying out the following duties:

(1) COMPILING TRANSPORTATION STATISTICS.—Compiling,
analyzing, and publishing a comprehensive set of transpor-
tation statistics to provide timely summaries and totals (in-
cluding industrywide aggregates and multiyear averages) of
transportation-related information. Such statistics shall be
suitable for conducting cost-benefit studies (including compari-
sons among individual transportation modes and intermodal
transport systems) and shall include information on—

(A) productivity in various parts of the transportation
sector;

(B) traffic flows;

(C) travel times;

(D) vehicle weights;

(E) variables influencing traveling behavior, including
choice of transportation mode;

(F) travel costs of intracity commuting and intercity
trips;
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(G) availability of mass transit and the number of pas-
sengers served by each mass transit authority;

(H) frequency of vehicle and transportation facility re-
pairs and other interruptions of transportation service;

(I) accidents;

(J) collateral damage to the human and natural envi-
ronment;

(K) the condition of the transportation system; and

(L) transportation-related variables that influence
global competitiveness.

(2) IMPLEMENTING LONG-TERM DATA COLLECTION PRO-
GRAM.—Establishing and implementing, in cooperation with
the modal administrators, the States, and other Federal offi-
cials a comprehensive, long-term program for the collection and
analysis of data relating to the performance of the transpor-
tation systems of the United States. Such program shall—

(A) be coordinated with efforts to measure outputs and
outcomes of the Department of Transportation and the
transportation systems of the United States under the
Government Performance and Results Act of 1993 (107
Stat. 285 et seq.) and the amendments made by such Act;

(B) ensure that data is collected under this subsection
in a manner which will maximize the ability to compare
datéa from different regions and for different time periods;
an

(C) ensure that data collected under this subsection is
controlled for accuracy, made relevant to the States and
metropolitan planning organizations, and disseminated to
the States and other interested parties.

(3) ISSUING GUIDELINES.—Issuing guidelines for the collec-
tion of information by the Department of Transportation re-
quired for statistics to be compiled under paragraph (1) in
order to ensure that such information is accurate, reliable, rel-
evant, and in a form that permits systematic analysis. The Bu-
reau shall review and report to the Secretary of Transportation
on the sources and reliability of the statistics proposed by the
heads of the operating administrations of the Department to
measure outputs and outcomes as required by the Government
Performance and Results Act of 1993, and the amendments
made by such Act, and shall carry out such other reviews of
the sources and reliability of other data collected by the heads
of the operating administrations of the Department as shall be
requested by the Secretary.

(4) COORDINATING COLLECTION OF INFORMATION.—Coordi-
nating the collection of information by the Department of
Transportation required for statistics to be compiled under
paragraph (1) with related information-gathering activities
conducted by other Federal departments and agencies and col-
lecting appropriate data not elsewhere gathered.

(5) MAKING STATISTICS ACCESSIBLE.—Making the statistics
published under this subsection readily accessible.

(6) IDENTIFYING INFORMATION NEEDS.—Identifying infor-
mation that is needed under paragraph (1) but which is not
being collected, reviewing such needs at least annually with
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the Advisory Council on Transportation Statistics, and making
recommendations to appropriate Department of Transportation
research officials concerning extramural and intramural re-
search programs to provide such information.

(7) SUPPORTING TRANSPORTATION DECISIONMAKING.—En-
suring that the statistics compiled under paragraph (1) are rel-
evant for transportation decisionmaking by the Federal Gov-
ernment, State and local governments, transportation-related
associations, private businesses, and consumers.

(d) INTERMODAL TRANSPORTATION DATA BASE.—

(1) IN GENERAL.—In consultation with the Associate Dep-
uty Secretary, the Assistant Secretaries, and the heads of the
operating administrations of the Department of Transpor-
tation, the Director shall establish and maintain a transpor-
tation data base for all modes of transportation.

(2) UsE.—The data base shall be suitable for analyses car-
ried out by the Federal Government, the States, and metropoli-
tan planning organizations.

(3) CONTENTS.—The data base shall include—

(A) information on the volumes and patterns of move-
ment of goods, including local, interregional, and inter-
national movement, by all modes of transportation and
intermodal combinations, and by relevant classification;

(B) information on the volumes and patterns of move-
ment of people, including local, interregional, and inter-
national movements, by all modes of transportation (in-
cluding bicycle and pedestrian modes) and intermodal com-
binations, and by relevant classification;

(C) information on the location and connectivity of
transportation facilities and services; and

(D) a national accounting of expenditures and capital
stocks on each mode of transportation and intermodal com-
bination.

(e) NATIONAL TRANSPORTATION LIBRARY.—

(1) IN GENERAL.—The Director shall establish and main-
tain a National Transportation Library, which shall contain a
collection of statistical and other information needed for trans-
portation decisionmaking at the Federal, State, and local lev-
els.

(2) Access.—The Director shall facilitate and promote ac-
cess to the Library, with the goal of improving the ability of
the transportation community to share information and the
ability of the Director to make statistics readily accessible
under subsection (c)(5).

(3) COORDINATION.—The Director shall work with other
transportation libraries and other transportation information
providers, both public and private, to achieve the goal specified
in paragraph (2).

(f) NATIONAL TRANSPORTATION ATLAS DATA BASE.—

(1) IN GENERAL.—The Director shall develop and maintain
geospatial data bases that depict—

(A) transportation networks;

(B) flows of people, goods, vehicles, and craft over the
networks; and
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(C) social, economic, and environmental conditions
that affect or are affected by the networks.

(2) INTERMODAL NETWORK ANALYSIS.—The data bases shall
be able to support intermodal network analysis.

(g) RESEARCH AND DEVELOPMENT GRANTS.—

(1) IN GENERAL.—The Secretary may make grants to, or
enter into cooperative agreements or contracts with, public and
nonprofit private entities (including State transportation de-
partments, metropolitan planning organizations, and institu-
tions of higher education) for—

(A) investigation of the subjects specified in subsection
(¢)(1) and research and development of new methods of
data collection, management, integration, dissemination,
interpretation, and analysis;

(B) development of electronic clearinghouses of trans-
portation data and related information, as part of the Na-
tional Transportation Library under subsection (e); and

(C) development and improvement of methods for
sharing geographic data, in support of the national trans-
portation atlas data base under subsection (f) and the Na-
tional Spatial Data Infrastructure developed under Execu-
tive Order No. 12906.

(2) LIMITATION.—Not more than $500,000 of the amounts
made available to carry out this section in a fiscal year may
be used to carry out this subsection.

(h) LIMITATIONS ON STATUTORY CONSTRUCTION.—Nothing in

this section shall be construed—

(1) to authorize the Bureau to require any other depart-
ment or agency to collect data; or

(2) to reduce the authority of any other officer of the De-
partment of Transportation to collect and disseminate data
independently.
(i) PROHIBITION ON CERTAIN DISCLOSURES.—

(1) IN GENERAL.—An officer or employee of the Bureau
may not—

(A) make any disclosure in which the data provided by
an individual or organization under subsection (c)(2) can
be identified;

(B) use the information provided under subsection
(¢)(2) for a nonstatistical purpose; or

(C) permit anyone other than an individual authorized
by the Director to examine any individual report provided
under subsection (c)(2).

(2) PROHIBITION ON REQUESTS FOR CERTAIN DATA.—

(A) GOVERNMENT AGENCIES.—No department, bureau,
agency, officer, or employee of the United States (except
the Director in carrying out this section) may require, for
any reason, a copy of any report that has been filed under
subsection (c)(2) with the Bureau or retained by an indi-
vidual respondent.

(B) COURTS.—Any copy of a report described in sub-
paragraph (A) that has been retained by an individual re-
spondent or filed with the Bureau or any of its employees,
contractors, or agents—
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(1) shall be immune from legal process; and

(i1) shall not, without the consent of the individual
concerned, be admitted as evidence or used for any
purpose in any action, suit, or other judicial or admin-
istrative proceeding.

(C) AppLIiCABILITY.—This paragraph shall apply only
to reports that permit information concerning an indi-
vidual or organization to be reasonably inferred by direct
or indirect means.

(3) DATA COLLECTED FOR NONSTATISTICAL PURPOSES.—In a
case in which the Bureau is authorized by statute to collect
data or information for a nonstatistical purpose, the Director
shall clearly distinguish the collection of the data or informa-
tion, by rule and on the collection instrument, so as to inform
a respondent that is requested or required to supply the data
or information of the nonstatistical purpose.

(j) TRANSPORTATION STATISTICS ANNUAL REPORT.—The Direc-
tor shall transmit to the President and Congress a Transportation
Statistics Annual Report which shall include information on items
referred to in subsection (c)(1), documentation of methods used to
obtain and ensure the quality of the statistics presented in the re-
port, and recommendations for improving transportation statistical
information.

(k) PROCEEDS OF DATA PrRODUCT SALES.—Notwithstanding sec-
tion 3302 of title 31, United States Code, funds received by the Bu-
reau from the sale of data products, for necessary expenses in-
curred, may be credited to the Highway Trust Fund (other than the
Mass Transit Account) for the purpose of reimbursing the Bureau
for the expenses.

§ 112. Research and Special Programs Administration

(a) ESTABLISHMENT.—There is established in the Department
of Transportation a Research and Special Programs Administra-
tion.

(b) ADMINISTRATOR.—

(1) APPOINTMENT.—The Administration shall be headed by
an Administrator who shall be appointed by the President, by
and with the advice and consent of the Senate.

(2) REPORTING.—The Administrator shall report directly to
the Secretary.

(c) DEPUTY ADMINISTRATOR.—The Administration shall have a
Deputy Administrator who shall be appointed by the Secretary of
Transportation. The Deputy Administrator shall carry out duties
and powers prescribed by the Administrator.

(d) RESPONSIBILITIES OF ADMINISTRATOR.—The Administrator
of the Administration shall be responsible for carrying out the fol-
lowing:

(1) HAZMAT TRANSPORTATION SAFETY.—Duties and powers
vested in the Secretary of Transportation with respect to haz-
ardous materials transportation safety, except as otherwise
delegated by the Secretary.

(2) PIPELINE SAFETY.—Duties and powers vested in the
Secretary with respect to pipeline safety.
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(3) ACTIVITIES OF VOLPE NATIONAL TRANSPORTATION SYS-
TEMS CENTER.—Duties and powers vested in the Secretary with
respect to activities of the Volpe National Transportation Sys-
tems Center.

(4) OTHER.—Such other duties and powers as the Sec-
retary shall prescribe, including such multimodal and inter-
modal duties as are appropriate.

(e) LIMITATION ON STATUTORY CONSTRUCTION.—Nothing in this
section shall affect any delegation of authority, regulation, order,
approval, exemption, waiver, contract, or other administrative act
of the Secretary with respect to laws administered through the Re-
search and Special Programs Administration of the Department of
Transportation on October 24, 1992.

§113. Federal Motor Carrier Safety Administration

(a) IN GENERAL.—The Federal Motor Carrier Safety Adminis-
tration shall be an administration of the Department of Transpor-
tation.

(b) SAFETY AS HIGHEST PRIORITY.—In carrying out its duties,
the Administration shall consider the assignment and maintenance
of safety as the highest priority, recognizing the clear intent, en-
couragement, and dedication of Congress to the furtherance of the
highest degree of safety in motor carrier transportation.

(¢c) ADMINISTRATOR.—The head of the Administration shall be
the Administrator who shall be appointed by the President, by and
with the advice and consent of the Senate, and shall be an indi-
vidual with professional experience in motor carrier safety. The Ad-
ministrator shall report directly to the Secretary of Transportation.

(d) DEPUTY ADMINISTRATOR.—The Administration shall have a
Deputy Administrator appointed by the Secretary, with the ap-
proval of the President. The Deputy Administrator shall carry out
duties and powers prescribed by the Administrator.

(e) CHIEF SAFETY OFFICER.—The Administration shall have an
Assistant Federal Motor Carrier Safety Administrator appointed in
the competitive service by the Secretary, with the approval of the
President. The Assistant Administrator shall be the Chief Safety
Officer of the Administration. The Assistant Administrator shall
carry out the duties and powers prescribed by the Administrator.

(f) POWERS AND DUTIES.—The Administrator shall carry out—

(1) duties and powers related to motor carriers or motor

carrier safety vested in the Secretary by chapters 5, 51, 55, 57,

59, 133 through 149, 311, 313, 315, and 317 and by section 18

of the Noise Control Act of 1972 (42 U.S.C. 4917; 86 Stat.

1249-1250); except as otherwise delegated by the Secretary to

any agency of the Department of Transportation other than the

Federal Highway Administration, as of October 8, 1999; and

(2) additional duties and powers prescribed by the Sec-
retary.

(g) LIMITATION ON TRANSFER OF POWERS AND DUTIES.—A duty
or power specified in subsection (f)(1) may only be transferred to
another part of the Department when specifically provided by law.

(h) EFFeECT OF CERTAIN DECISIONS.—A decision of the Adminis-
trator involving a duty or power specified in subsection (f)(1) and
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involving notice and hearing required by law is administratively
final.

(i) CONSULTATION.—The Administrator shall consult with the
Federal Highway Administrator and with the National Highway
Traffic Safety Administrator on matters related to highway and
motor carrier safety.

§ 114. Transportation Security Administration

(a) IN GENERAL.—The Transportation Security Administration
shall be an administration of the Department of Transportation.

(b) UNDER SECRETARY.—

(1) APPOINTMENT.—The head of the Administration shall
be the Under Secretary of Transportation for Security. The
Under Secretary shall be appointed by the President, by and
with the advice and consent of the Senate.

(2) QUALIFICATIONS.—The Under Secretary must—

(A) be a citizen of the United States; and
(B) have experience in a field directly related to trans-
portation or security.

(3) TERM.—The term of office of an individual appointed as
the Under Secretary shall be 5 years.

(¢) LIMITATION ON OWNERSHIP OF STOCKS AND BONDS.—The
Under Secretary may not own stock in or bonds of a transportation
or security enterprise or an enterprise that makes equipment that
could be used for security purposes.

(d) Functions.—The Under Secretary shall be responsible for
security in all modes of transportation, including—

(1) carrying out chapter 449, relating to civil aviation secu-
rity, and related research and development activities; and

(2) security responsibilities over other modes of transpor-
tation that are exercised by the Department of Transportation.
(e) SCREENING OPERATIONS.—The Under Secretary shall—

(1) be responsible for day-to-day Federal security screening
operations for passenger air transportation and intrastate air
transportation under sections 44901 and 44935;

(2) develop standards for the hiring and retention of secu-
rity screening personnel;

(3) train and test security screening personnel; and

(4) be responsible for hiring and training personnel to pro-
vide security screening at all airports in the United States
where screening is required under section 44901, in consulta-
tion with the Secretary of Transportation and the heads of
other appropriate Federal agencies and departments.

(f) ADDITIONAL DUTIES AND POWERS.—In addition to carrying
out the functions specified in subsections (d) and (e), the Under
Secretary shall—

(1) receive, assess, and distribute intelligence information
related to transportation security;

(2) assess threats to transportation;

(3) develop policies, strategies, and plans for dealing with
threats to transportation security;

(4) make other plans related to transportation security, in-
cluding coordinating countermeasures with appropriate depart-
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ments, agencies, and instrumentalities of the United States
Government;

(5) serve as the primary liaison for transportation security
to the intelligence and law enforcement communities;

(6) on a day-to-day basis, manage and provide operational
guidance to the field security resources of the Administration,
including Federal Security Managers as provided by section
44933;

(7) enforce security-related regulations and requirements;

(8) identify and undertake research and development ac-
tivities necessary to enhance transportation security;

(9) inspect, maintain, and test security facilities, equip-
ment, and systems;

(10) ensure the adequacy of security measures for the
transportation of cargo;

(11) oversee the implementation, and ensure the adequacy,
of security measures at airports and other transportation facili-
ties;

(12) require background checks for airport security screen-
ing personnel, individuals with access to secure areas of air-
ports, and other transportation security personnel,

(13) work in conjunction with the Administrator of the
Federal Aviation Administration with respect to any actions or
activities that may affect aviation safety or air carrier oper-
ations;

(14) work with the International Civil Aviation Organiza-
tion and appropriate aeronautic authorities of foreign govern-
ments under section 44907 to address security concerns on pas-
senger flights by foreign air carriers in foreign air transpor-
tation; and

(15) carry out such other duties, and exercise such other
powers, relating to transportation security as the Under Sec-
retary considers appropriate, to the extent authorized by law.
(g) NATIONAL EMERGENCY RESPONSIBILITIES.—

(1) IN GENERAL.—Subject to the direction and control of
the Secretary, the Under Secretary, during a national emer-
gency, shall have the following responsibilities:

(A) To coordinate domestic transportation, including
aviation, rail, and other surface transportation, and mari-
time transportation (including port security).

(B) To coordinate and oversee the transportation-re-
lated responsibilities of other departments and agencies of
the Federal Government other than the Department of De-
fense and the military departments.

(C) To coordinate and provide notice to other depart-
ments and agencies of the Federal Government, and ap-
propriate agencies of State and local governments, includ-
ing departments and agencies for transportation, law en-
forcement, and border control, about threats to transpor-
tation.

(D) To carry out such other duties, and exercise such
other powers, relating to transportation during a national
emergency as the Secretary shall prescribe.
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(2) AUTHORITY OF OTHER DEPARTMENTS AND AGENCIES.—
The authority of the Under Secretary under this subsection
shall not supersede the authority of any other department or
agency of the Federal Government under law with respect to
transportation or transportation-related matters, whether or
not during a national emergency.

(3) CIRCUMSTANCES.—The Secretary shall prescribe the cir-
cumstances constituting a national emergency for purposes of
this subsection.

(h) MANAGEMENT OF SECURITY INFORMATION.—In consultation

with the Transportation Security Oversight Board, the Under Sec-
retary shall—

(1) enter into memoranda of understanding with Federal
agencies or other entities to share or otherwise cross-check as
necessary data on individuals identified on Federal agency
databases who may pose a risk to transportation or national
security;

(2) establish procedures for notifying the Administrator of
the Federal Aviation Administration, appropriate State and
local law enforcement officials, and airport or airline security
officers of the identity of individuals known to pose, or sus-
pected of posing, a risk of air piracy or terrorism or a threat
to airline or passenger safety;

(3) in consultation with other appropriate Federal agencies
and air carriers, establish policies and procedures requiring air
carriers—

(A) to use information from government agencies to
identify individuals on passenger lists who may be a
threat to civil aviation or national security; and

(B) if such an individual is identified, notify appro-
priate law enforcement agencies, prevent the individual
from boarding an aircraft, or take other appropriate action
with respect to that individual; and
(4) consider requiring passenger air carriers to share pas-

senger lists with appropriate Federal agencies for the purpose
of identifying individuals who may pose a threat to aviation
safety or national security.

(i) VIEwW oF NTSB.—In taking any action under this section

that could affect safety, the Under Secretary shall give great
weight to the timely views of the National Transportation Safety
Board.

(j) ACQUISITIONS.—
(1) IN GENERAL.—The Under Secretary is authorized—

(A) to acquire (by purchase, lease, condemnation, or
otherwise) such real property, or any interest therein,
within and outside the continental United States, as the
Under Secretary considers necessary;

(B) to acquire (by purchase, lease, condemnation, or
otherwise) and to construct, repair, operate, and maintain
such personal property (including office space and pat-
ents), or any interest therein, within and outside the conti-
nental United States, as the Under Secretary considers
necessary;
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(C) to lease to others such real and personal property
and to provide by contract or otherwise for necessary facili-
ties for the welfare of its employees and to acquire, main-
tain, and operate equipment for these facilities;

(D) to acquire services, including such personal serv-
ices as the Secretary determines necessary, and to acquire
(by purchase, lease, condemnation, or otherwise) and to
construct, repair, operate, and maintain research and test-
ing sites and facilities; and

(E) in cooperation with the Administrator of the Fed-
eral Aviation Administration, to utilize the research and
development facilities of the Federal Aviation Administra-
tion.

(2) TiTLE.—Title to any property or interest therein ac-

quired pursuant to this subsection shall be held by the Govern-

ment of the United States.

(k) TRANSFERS OF FUNDS.—The Under Secretary is authorized
to accept transfers of unobligated balances and unexpended bal-
ances of funds appropriated to other Federal agencies (as such
term is defined in section 551(1) of title 5) to carry out functions
transferred, on or after the date of enactment of the Aviation and
Transportation Security Act, by law to the Under Secretary.

(1) REGULATIONS.—

(1) IN GENERAL.—The Under Secretary is authorized to

issue, rescind, and revise such regulations as are necessary to
carry out the functions of the Administration.

(2) EMERGENCY PROCEDURES.—

(A) IN GENERAL.—Notwithstanding any other provision
of law or executive order (including an executive order re-
quiring a cost-benefit analysis), if the Under Secretary de-
termines that a regulation or security directive must be
issued immediately in order to protect transportation secu-
rity, the Under Secretary shall issue the regulation or se-
curity directive without providing notice or an opportunity
for comment and without prior approval of the Secretary.

(B) REVIEW BY TRANSPORTATION SECURITY OVERSIGHT
BOARD.—Any regulation or security directive issued under
this paragraph shall be subject to review by the Transpor-
tation Security Oversight Board established under section
115. Any regulation or security directive issued under this
paragraph shall remain effective unless disapproved by the
Board or rescinded by the Under Secretary.

(3) FACTORS TO CONSIDER.—In determining whether to

issue, rescind, or revise a regulation under this section, the
Under Secretary shall consider, as a factor in the final deter-
mination, whether the costs of the regulation are excessive in
relation to the enhancement of security the regulation will pro-
vide. The Under Secretary may waive requirements for an
analysis that estimates the number of lives that will be saved
by the regulation and the monetary value of such lives if the
Under Secretary determines that it is not feasible to make
such an estimate.

(4) AIRWORTHINESS OBJECTIONS BY FAA.—
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(A) IN GENERAL.—The Under Secretary shall not take
an aviation security action under this title if the Adminis-
trator of the Federal Aviation Administration notifies the
Under Secretary that the action could adversely affect the
airworthiness of an aircraft.

(B) REVIEW BY SECRETARY.—Notwithstanding subpara-
graph (A), the Under Secretary may take such an action,
after receiving a notification concerning the action from
the Administrator under subparagraph (A), if the Sec-
retary of Transportation subsequently approves the action.

(m) PERSONNEL AND SERVICES; COOPERATION BY UNDER SEC-
RETARY.—

(1) AUTHORITY OF UNDER SECRETARY.—In carrying out the
functions of the Administration, the Under Secretary shall
have the same authority as is provided to the Administrator of
the Federal Aviation Administration under subsections (1) and
(m) of section 106.

(2) AUTHORITY OF AGENCY HEADS.—The head of a Federal
agency shall have the same authority to provide services, sup-
plies, equipment, personnel, and facilities to the Under Sec-
retary as the head has to provide services, supplies, equip-
ment, personnel, and facilities to the Administrator of the Fed-
eral Aviation Administration under section 106(m).

(n) PERSONNEL MANAGEMENT SYSTEM.—The personnel man-
agement system established by the Administrator of the Federal
Aviation Administration under section 40122 shall apply to employ-
ees of the Transportation Security Administration, or, subject to
the requirements of such section, the Under Secretary may make
such modifications to the personnel management system with re-
spect to such employees as the Under Secretary considers appro-
priate, such as adopting aspects of other personnel systems of the
Department of Transportation.

(o) ACQUISITION MANAGEMENT SYSTEM.—The acquisition man-
agement system established by the Administrator of the Federal
Aviation Administration under section 40110 shall apply to acquisi-
tions of equipment, supplies, and materials by the Transportation
Security Administration, or, subject to the requirements of such
section, the Under Secretary may make such modifications to the
acquisition management system with respect to such acquisitions of
equipment, supplies, and materials as the Under Secretary con-
siders appropriate, such as adopting aspects of other acquisition
management systems of the Department of Transportation.

(p) AUTHORITY OF INSPECTOR GENERAL.—The Transportation
Security Administration shall be subject to the Inspector General
Act of 1978 (5 U.S.C. App.) and other laws relating to the authority
of the Inspector General of the Department of Transportation.

(@) LAW ENFORCEMENT POWERS.—

(1) IN GENERAL.—The Under Secretary may designate an
employee of the Transportation Security Administration to
serve as a law enforcement officer.

(2) PowErs.—While engaged in official duties of the Ad-
ministration as required to fulfill the responsibilities under
this section, a law enforcement officer designated under para-
graph (1) may—
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(A) carry a firearm;

(B) make an arrest without a warrant for any offense
against the United States committed in the presence of the
officer, or for any felony cognizable under the laws of the
United States if the officer has probable cause to believe
that the person to be arrested has committed or is commit-
ting the felony; and

(C) seek and execute warrants for arrest or seizure of
evidence issued under the authority of the United States
upon probable cause that a violation has been committed.
(3) GUIDELINES ON EXERCISE OF AUTHORITY.—The author-

ity provided by this subsection shall be exercised in accordance
with guidelines prescribed by the Under Secretary, in consulta-
tion with the Attorney General of the United States, and shall
include adherence to the Attorney General’s policy on use of
deadly force.

(4) REVOCATION OR SUSPENSION OF AUTHORITY.—The pow-
ers authorized by this subsection may be rescinded or sus-
pended should the Attorney General determine that the Under
Secretary has not complied with the guidelines prescribed in
paragraph (3) and conveys the determination in writing to the
Secretary of Transportation and the Under Secretary.

(r) AUTHORITY TO EXEMPT.—The Under Secretary may grant
an exemption from a regulation prescribed in carrying out this sec-
tion if the Under Secretary determines that the exemption is in the
public interest.

§115. Transportation Security Oversight Board

(a) IN GENERAL.—There is established in the Department of
Transportation a board to be known as the “Transportation Secu-
rity Oversight Board”.

(b) MEMBERSHIP.—

(1) NUMBER AND APPOINTMENT.—The Board shall be com-
posed of 7 members as follows:
(A) The Secretary of Transportation, or the Secretary’s
designee.
(B) The Attorney General, or the Attorney General’s
designee.
(C) The Secretary of Defense, or the Secretary’s des-
ignee.
(D) The Secretary of the Treasury, or the Secretary’s
designee.
(E) The Director of the Central Intelligence Agency, or
the Director’s designee.
(F) One member appointed by the President to rep-
resent the National Security Council.
(G) One member appointed by the President to rep-
resent the Office of Homeland Security.
(2) CHAIRPERSON.—The Chairperson of the Board shall be
the Secretary of Transportation.

(c) DuTIES.—The Board shall—

(1) review and ratify or disapprove any regulation or secu-
rity directive issued by the Under Secretary of Transportation
February 12, 2002
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for security under section 114(1)(2) within 30 days after the

date of issuance of such regulation or directive;

(2) facilitate the coordination of intelligence, security, and
law enforcement activities affecting transportation;

(3) facilitate the sharing of intelligence, security, and law
enforcement information affecting transportation among Fed-
eral agencies and with carriers and other transportation pro-
viders as appropriate;

(4) explore the technical feasibility of developing a common
database of individuals who may pose a threat to transpor-
tation or national security;

(5) review plans for transportation security;

(6) make recommendations to the Under Secretary regard-
ing matters reviewed under paragraph (5).

(d) QUARTERLY MEETINGS.—The Board shall meet at least
quarterly.

(e) CONSIDERATION OF SECURITY INFORMATION.—A majority of
the Board may vote to close a meeting of the Board to the public,
except that meetings shall be closed to the public whenever classi-
fied, sensitive security information, or information protected in ac-
cordance with section 40119(b), will be discussed.

CHAPTER 3—GENERAL DUTIES AND POWERS

SUBCHAPTER I—DUTIES OF THE SECRETARY OF TRANSPORTATION

Sec.

301. Leadership, consultation, and cooperation.

302. Policy standards for transportation.

303. Policy on lands, wildlife and waterfowl refuges, and historic sites.

303a. Development of water transportation.

304. Joint activities with the Secretary of Housing and Urban Development.

305. Transportation investment standards and criteria.

306. Prohibited discrimination.

307. Safety information and intervention in Interstate Commerce Commission pro-
ceedings.

308. Reports.

309. High-speed ground transportation.

SUBCHAPTER II—ADMINISTRATIVE

321. Definitions.

322. General powers.

323. Personnel.

324. Members of the armed forces.

325. Advisory committees.

326. Gifts.

327. Administrative working capital fund.

328. Transportation Systems Center working capital fund.

329. Transportation information.

330. Research contracts.

331. Service, supplies, and facilities at remote places.

332. Minority Resource Center.

333. Responsibility for rail transportation unification and coordination projects.
334. [Repealed]

335. [Repealed]

336. Civil penalty procedures.

337. Budget request for the Director of Intelligence and Security.

SUBCHAPTER III—MISCELLANEOUS

351. Judicial review of actions in carrying out certain transferred duties and pow-
ers.
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352. Authority to carry out certain transferred duties and powers.
353. Toxicological testing of officers and employees.

SUBCHAPTER I—DUTIES OF THE SECRETARY OF
TRANSPORTATION

§301. Leadership, consultation, and cooperation

The Secretary of Transportation shall—

(1) under the direction of the President, exercise leader-
ship in transportation matters, including those matters affect-
ing national defense and those matters involving national or
regional emergencies;

(2) provide leadership in the development of transportation
policies and programs, and make recommendations to the
President and Congress for their consideration and implemen-
tation;

(3) coordinate Federal policy on intermodal transportation
and initiate policies to promote efficient intermodal transpor-
tation in the United States;

(4) promote and undertake the development, collection,
and dissemination of technological, statistical, economic, and
other information relevant to domestic and international trans-
portation;

(5) consult and cooperate with the Secretary of Labor in
compiling information regarding the status of labor-manage-
ment contracts and other labor-management problems and in
promoting industrial harmony and stable employment condi-
tions in all modes of transportation;

(6) promote and undertake research and development re-
lated to transportation, including noise abatement, with par-
ticular attention to aircraft noise, and including basic highway
vehicle science;

(7) consult with the heads of other departments, agencies,
and instrumentalities of the United States Government on the
transportation requirements of the Government, including en-
couraging them to establish and observe policies consistent
with maintaining a coordinated transportation system in pro-
curing transportation or in operating their own transport serv-
ices;

(8) consult and cooperate with State and local govern-
ments, carriers, labor, and other interested persons, including,
when appropriate, holding informal public hearings; and

(9) develop and coordinate Federal policy on financing
transportation infrastructure, including the provision of direct
Federal credit assistance and other techniques used to leverage
Federal transportation funds.

§302. Policy standards for transportation

(a) The Secretary of Transportation is governed by the trans-
portation policy of sections 10101 and 13101 of this title in addition
to other laws.

(b) This subtitle and chapters 221 and 315 of this title do not
authorize, without appropriate action by Congress, the adoption,
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revision, or implementation of a transportation policy or invest-
ment standards or criteria.

(c) The Secretary shall consider the needs—

1 (1) for effectiveness and safety in transportation systems;
an

(2) of national defense.

(d)(1) It is the policy of the United States to promote the con-
struction and commercialization of high-speed ground transpor-
tation systems by—

(A) conducting economic and technological research;

(B) demonstrating advancements in high-speed ground
transportation technologies;

(C) establishing a comprehensive policy for the develop-
ment of such systems and the effective integration of the var-
ious high-speed ground transportation technologies; and

(D) minimizing the long-term risks of investors.

(2) It is the policy of the United States to establish in the
shortest time practicable a United States designed and constructed
magnetic levitation transportation technology capable of operating
along Federal-aid highway rights-of-way, as part of a national
transportation system of the United States.

(e) INTERMODAL TRANSPORTATION.—It is the policy of the
United States Government to encourage and promote development
of a national intermodal transportation system in the United
States to move people and goods in an energy-efficient manner,
provide the foundation for improved productivity growth, strength-
en the Nation’s ability to compete in the global economy, and ob-
tain the optimum yield from the Nation’s transportation resources.

§303. Policy on lands, wildlife and waterfowl refuges, and
historic sites

(a) It is the policy of the United States Government that spe-
cial effort should be made to preserve the natural beauty of the
countryside and public park and recreation lands, wildlife and wa-
terfowl refuges, and historic sites.

(b) The Secretary of Transportation shall cooperate and consult
with the Secretaries of the Interior, Housing and Urban Develop-
ment, and Agriculture, and with the States, in developing transpor-
tation plans and programs that include measures to maintain or
enhance the natural beauty of lands crossed by transportation ac-
tivities or facilities.

(c) The Secretary may approve a transportation program or
project (other than any project for a park road or parkway under
section 204 of title 23) requiring the use of publicly owned land of
a public park, recreation area, or wildlife and waterfowl refuge of
national, State, or local significance, or land of a historic site of na-
tional, State, or local significance (as determined by the Federal,
State, or local officials having jurisdiction over the park, area, ref-
uge, or site) only if—

(1) there is no prudent and feasible alternative to using
that land; and

(2) the program or project includes all possible planning to
minimize harm to the park, recreation area, wildlife and wa-
terfowl] refuge, or historic site resulting from the use.
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§303a. Development of water transportation

(a) PorLicy.—It is the policy of Congress—

(1) to promote, encourage, and develop water transpor-
tation, service, and facilities for the commerce of the United
States; and

(2) to foster and preserve rail and water transportation.

(b) DEFINITION.—In this section, “inland waterway” includes
the Great Lakes.
(¢) REQUIREMENTS.—The Secretary of Transportation shall—

(1) investigate the types of vessels suitable for different
classes of inland waterways to promote, encourage, and de-
velop inland waterway transportation facilities for the com-
merce of the United States;

(2) investigate water terminals, both for inland waterway
traffic and for through traffic by water and rail, including the
necessary docks, warehouses, and equipment, and investigate
railroad spurs and switches connecting with those water termi-
nals, to develop the types most appropriate for different loca-
tions and for transferring passengers or property between
water carriers and rail carriers more expeditiously and eco-
nomically;

(3) consult with communities, cities, and towns about the
location of water terminals, and cooperate with them in pre-
paring plans for terminal facilities;

(4) investigate the existing status of water transportation
on the different inland waterways of the United States to learn
the extent to which—

(A) the waterways are being used to their capacity and
are meeting the demands of traffic; and

(B) water carriers using those waterways are inter-
changing traffic with rail carriers;

(5) investigate other matters that may promote and en-
courage inland water transportation; and

(6) compile, publish, and distribute information about
transportation on inland waterways that the Secretary con-
siders useful to the commercial interests of the United States.

§304. Joint activities with the Secretary of Housing and
Urban Development

(a) The Secretary of Transportation and the Secretary of Hous-
ing and Urban Development shall—
(1) consult and exchange information about their respec-
tive transportation policies and activities;
(2) carry out joint planning, research, and other activities;
d(3) coordinate assistance for local transportation projects;
an
(4) jointly study methods by which policies and programs
of the United States Government can ensure that urban trans-
portation systems most effectively serve both transportation
needs of the United States and the comprehensively planned
development of urban areas.
(b) The Secretaries shall report on April 1 of each year to the
President, for submission to Congress, on their studies and other
February 12, 2002
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activities under this section, including legislative recommendations
they consider desirable.

§ 305. Transportation investment standards and criteria

(a) Subject to sections 301-304 of this title, the Secretary of
Transportation shall develop standards and criteria to formulate
and economically evaluate all proposals for investing amounts of
the United States Government in transportation facilities and
equipment. Based on experience, the Secretary shall revise the
standards and criteria. When approved by Congress, the Secretary
shall prescribe standards and criteria developed or revised under
this subsection. This subsection does not apply to—

(1) the acquisition of transportation facilities or equipment
by a department, agency, or instrumentality of the Govern-
ment to provide transportation for its use;

S (2) an inter-oceanic canal located outside the 48 contiguous

tates;

(3) defense features included at the direction of the De-
partment of Defense in designing and constructing civil air,
sea, or land transportation;

(4) foreign assistance programs;

(5) water resources projects; or

(6) grant-in-aid programs authorized by law.

(b) A department, agency, or instrumentality of the Govern-
ment preparing a survey, plan, or report that includes a proposal
about which the Secretary has prescribed standards and criteria
under subsection (a) of this section shall—

(1) prepare the survey, plan, or report under those stand-
ards and criteria and on the basis of information provided by
the Secretary on the—

(A) projected growth of transportation needs and traf-
fic in the affected area;

(B) the relative efficiency of various modes of transpor-
tation;

(C) the available transportation services in the area;
and

(D) the general effect of the proposed investment on
existing modes of transportation and on the regional and
national economy;

(2) coordinate the survey, plan, or report—

(A) with the Secretary and include the views and com-
ments of the Secretary; and

(B) as appropriate, with other departments, agencies,
and instrumentalities of the Government, States, and local
governments, and include their views and comments; and

(3) send the survey, plan, or report to the President for
disposition under law and procedure established by the Presi-
dent.

§ 306. Prohibited discrimination

(a) In this section, “financial assistance” includes obligation
guarantees.
(b) A person in the United States may not be excluded from
participating in, be denied the benefits of, or be subject to discrimi-
February 12, 2002
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nation under, a project, program, or activity because of race, color,
national origin, or sex when any part of the project, program, or
activity is financed through financial assistance under section 332
or 333 or chapter 221 or 249 of this title, section 211 or 216 of the
Regional Rail Reorganization Act of 1973 (45 U.S.C. 721, 726), or
title V of the Railroad Revitalization and Regulatory Reform Act of
1976 (45 U.S.C. 821 et seq.).

(c) When the Secretary of Transportation decides that a person
receiving financial assistance under a law referred to in subsection
(b) of this section has not complied with that subsection, a Federal
civil rights law, or an order or regulation issued under a Federal
civil rights law, the Secretary shall notify the person of the decision
and require the person to take necessary action to ensure compli-
ance with that subsection.

(d) If a person does not comply with subsection (b) of this sec-
tion within a reasonable time after receiving a notice under sub-
section (c) of this section, the Secretary shall take at least one of
the following actions:

(1) direct that no more Federal financial assistance be pro-
vided the person.

(2) refer the matter to the Attorney General with a rec-
ommendation that a civil action be brought against the person.

(3) carry out the duties and powers provided by title VI of
the Civil Rights Act of 1964 (42 U.S.C. 2000d et seq.).

(4) take other action provided by law.

(e) When a matter is referred to the Attorney General under
subsection (d)(2) of this section, or when the Attorney General has
reason to believe that a person is engaged in a pattern of practice
violating this section, the Attorney General may begin a civil action
in a district court of the United States for appropriate relief.

§307. Safety information and intervention in Interstate
Commerce Commission proceedings

(a) The Secretary of Transportation shall inspect promptly the
safety compliance record in the Department of Transportation of
each person applying to the Interstate Commerce Commission for
authority to provide transportation or freight forwarder service.
The Secretary shall report the findings of the inspection to the
Commission.

(b) When the Secretary is not satisfied with the safety record
of a person applying for permanent authority to provide transpor-
tation or freight forwarder service, or for approval of a proposed
transfer of permanent authority, the Secretary shall intervene and
present evidence of the fitness of the person to the Commission in
its proceedings.

(c) When requested by the Commission, the Secretary shall—

(1) provide the Commission with a complete report on the
safety compliance of a carrier providing transportation or
freight forwarder service subject to its jurisdiction;

(2) provide promptly a statement of the safety record of a
person applying to the Commission for temporary authority to
provide transportation;

(3) intervene and present evidence in a proceeding in
which a finding of fitness is required; and
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(4) make additional safety compliance surveys and inspec-
tions the Commission decides are desirable to allow it to act
on an application or to make a finding on the fitness of a car-
rier.

§308. Reports

(a) As soon as practicable after the end of each fiscal year, the
Secretary of Transportation shall report to the President, for sub-
mission to Congress, on the activities of the Department of Trans-
portation during the prior fiscal year.

(b) The Secretary shall submit to the President and Congress
each year a report on the aviation activities of the Department.
The report shall include—

(1) collected information the Secretary considers valuable
in deciding questions about—
(A) the development and regulation of civil aero-
nautics;
(B) the use of airspace of the United States; and
(C) the improvement of the air navigation and traffic
control system; and
(2) recommendations for additional legislation and other
action the Secretary considers necessary.

(¢c) The Secretary shall submit to Congress each year a report
o}rll the conditions of the public ports of the United States, including
the—

(1) economic and technological development of the ports;

(2) extent to which the ports contribute to the national
welfare and security; and

(3) factors that may impede the continued development of
the ports.

(d) [Repealed by section 1121(h) of Public Law 104-66 (109
Stat. 724).1

(e)(1) The Secretary shall submit to Congress in March 1998,
and in March of each even-numbered year thereafter, a report of
estimates by the Secretary on the current performance and condi-
tion of public mass transportation systems with recommendations
for necessary administrative or legislative changes.

(2) In reporting to Congress under this subsection, the Sec-
retary shall prepare a complete assessment of public transportation
facilities in the United States. The Secretary also shall assess fu-
ture needs for those facilities and estimate future capital require-
ments and operation and maintenance requirements for one-year,
5-year, and 10-year periods at specified levels of service.

§309. High-speed ground transportation

(a) The Secretary of Transportation, in consultation with the
Secretaries of Commerce, Energy, and Defense, the Administrator
of the Environmental Protection Agency, the Assistant Secretary of
the Army for Public Works, and the heads of other interested agen-
cies, shall lead and coordinate Federal efforts in the research and
development of high-speed ground transportation technologies in
order to foster the implementation of magnetic levitation and high-
speed steel wheel on rail transportation systems as alternatives to
existing transportation systems.
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(b)(1) The Secretary may award contracts and grants for dem-
onstrations to determine the contributions that high-speed ground
transportation could make to more efficient, safe, and economical
intercity transportation systems. Such demonstrations shall be de-
signed to measure and evaluate such factors as the public response
to new equipment, higher speeds, variations in fares, improved
comfort and convenience, and more frequent service. In connection
with grants and contracts for demonstrations under this section,
the Secretary shall provide for financial participation by private in-
dustry to the maximum extent practicable.

(2)(A) In connection with the authority provided under para-
graph (1), there is established a national high-speed ground trans-
portation technology demonstration program, which shall be sepa-
rate from the national magnetic levitation prototype development
program established under section 1036(b) of the Intermodal Sur-
face Transportation Efficiency Act of 1991 and shall be managed by
the Secretary of Transportation.

(B)d) Any eligible applicant may submit to the Secretary a pro-
posal for demonstration of any advancement in a high-speed
ground transportation technology or technologies to be incorporated
as a component, subsystem, or system in any revenue service high-
speed ground transportation project or system under construction
or in operation at the time the application is made.

(i1) Grants or contracts shall be awarded only to eligible appli-
cants showing demonstrable benefit to the research and develop-
ment, design, construction, or ultimate operation of any maglev
technology or high-speed steel wheel on rail technology. Criteria to
be considered in evaluating the suitability of a proposal under this
paragraph shall include—

(I) feasibility of guideway or track design and construction;

(IT) safety and reliability;

(ITT) impact on the environment in comparison to other
high-speed ground transportation technologies;

(IV) minimization of land use;

(V) effect on human factors related to high-speed ground
transportation;

(VI) energy and power consumption and cost;

(VII) integration of high-speed ground transportation sys-
tems with other modes of transportation;

(VIII) actual and projected ridership; and

(IX) design of signaling, communications, and control sys-
tems.

(C) For the purposes of this paragraph, the term “eligible ap-
plicant” means any United States private business, State govern-
ment, local government, organization of State or local government,
or any combination thereof. The term does not include any business
owned in whole or in part by the Federal Government.

(D) The amount and distribution of grants or contracts made
under this paragraph shall be determined by the Secretary. No
grant or contract may be awarded under this paragraph to dem-
onstrate a technology to be incorporated into a project or system lo-
cated in a State that prohibits under State law the expenditure of
non-Federal public funds or revenues on the construction or oper-
ation of such project or system.
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(E) Recipients of grants or contracts made pursuant to this
paragraph shall agree to submit a report to the Secretary detailing
the results and benefits of the technology demonstration proposed,
as required by the Secretary.

(c)(1) In carrying out the responsibilities of the Secretary under
this section, the Secretary is authorized to enter into 1 or more co-
operative research and development agreements (as defined by sec-
tion 12 of the Stevenson-Wydler Technology Innovation Act of 1980
(15 U.S.C. 3710a)), and 1 or more funding agreements (as defined
by section 201(b) of title 35, United States Code), with United
States companies for the purpose of—

(A) conducting research to overcome technical and other
barriers to the development and construction of practicable
high-speed ground transportation systems and to help advance
the basic generic technologies needed for these systems; and

(B) transferring the research and basic generic tech-
nologies described in subparagraph (A) to industry in order to
help create a viable commercial high-speed ground transpor-
tation industry within the United States.

(2) In a cooperative agreement or funding agreement under
paragraph (1), the Secretary may agree to provide not more than
80 percent of the cost of any project under the agreement. Not less
than 5 percent of the non-Federal entity’s share of the cost of any
such project shall be paid in cash.

(3) The research, development, or utilization of any technology
pursuant to a cooperative agreement under paragraph (1), includ-
ing the terms under which such technology may be licensed and
the resulting royalties may be distributed, shall be subject to the
provisions of the Stevenson-Wydler Technology Innovation Act of
1980 (15 U.S.C. 3701 et seq.).

(4) The research, development, or utilization of any technology
pursuant to a funding agreement under paragraph (1), including
the determination of all licensing and ownership rights, shall be
subject to the provisions of chapter 18 of title 35, United States
Code.

(5) At the conclusion of fiscal year 1993 and again at the con-
clusion of fiscal year 1996, the Secretary shall submit reports to
Congress regarding research and technology transfer activities con-
ducted pursuant to the authorization contained in paragraph (1).

(d)(1) Not later than June 1, 1995, the Secretary shall complete
and submit to Congress a study of the commercial feasibility of con-
structing 1 or more high-speed ground transportation systems in
the United States. Such study shall consist of—

(A) an economic and financial analysis;

(B) a technical assessment; and

(C) recommendations for model legislation for State and
local governments to facilitate construction of high-speed
ground transportation systems.

(2) The economic and financial analysis referred to in para-
graph (1)(A) shall include—

(A) an examination of the potential market for a nation-
wide high-speed ground transportation network, including a
national magnetic levitation ground transportation system;
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(B) an examination of the potential markets for short-haul
high-speed ground transportation systems and for intercity and
long-haul high-speed ground transportation systems, including
an assessment of—

(i) the current transportation practices and trends in
each market; and

(i) the extent to which high-speed ground transpor-
tation systems would relieve the current or anticipated
congestion on other modes of transportation;

(C) projections of the costs of designing, constructing, and
operating high-speed ground transportation systems, the ex-
tent to which such systems can recover their costs (including
capital costs), and the alternative methods available for private
and public financing;

(D) the availability of rights-of-way to serve each market,
including the extent to which average and maximum speeds
would be limited by the curvature of existing rights-of-way and
the prospect of increasing speeds through the acquisition of ad-
ditional rights-of-way without significant relocation of residen-
tial, commercial, or industrial facilities;

(E) a comparison of the projected costs of the various com-
peting high-speed ground transportation technologies;

(F) recommendations for funding mechanisms, tax incen-
tives, liability provisions, and changes in statutes and regula-
tions necessary to facilitate the development of individual high-
speed ground transportation systems and the completion of a
nationwide high-speed ground transportation network;

(G) an examination of the effect of the construction and op-
eration of high-speed ground transportation systems on re-
gional employment and economic growth;

(H) recommendations for the roles appropriate for local, re-
gional, and State governments to facilitate construction of
high-speed ground transportation systems, including the roles
of regional economic development authorities;

(I) an assessment of the potential for a high-speed ground
transportation technology export market;

(J) recommendations regarding the coordination and cen-
tralization of Federal efforts relating to high-speed ground
transportation;

(K) an examination of the role of the National Railroad
Passenger Corporation in the development and operation of
high-speed ground transportation systems; and

(L) any other economic or financial analyses the Secretary
considers important for carrying out this section.

(3) The technical assessment referred to in paragraph (1)(B)

shall include—

(A) an examination of the various technologies developed
for use in the transportation of passengers by high-speed
ground transportation, including a comparison of the safety
(including dangers associated with grade crossings), energy ef-
ficiency, operational efficiencies, and environmental impacts of
each system;

(B) an examination of the potential role of a United States
designed maglev system, developed as a prototype under sec-
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tion 1036(b) of the Intermodal Surface Transportation Effi-
ciency Act of 1991, in relation to the implementation of other
high-speed ground transportation technologies and the national
transportation system;

(C) an examination of the work being done to establish
safety standards for high-speed ground transportation as a re-
sult of the enactment of section 7 of the Rail Safety Improve-
ment Act of 1988;

(D) an examination of the need to establish appropriate
technological, quality, and environmental standards for high-
speed ground transportation systems;

(E) an examination of the significant unresolved technical
issues surrounding the design, engineering, construction, and
operation of high-speed ground transportation systems, includ-
ing the potential for the use of existing rights-of-way;

(F) an examination of the effects on air quality, energy
consumption, noise, land use, health, and safety as a result of
the decreases in traffic volume on other modes of transpor-
tation that are expected to result from the full-scale develop-
ment of high-speed ground transportation systems; and

(G) any other technical assessments the Secretary con-
siders important for carrying out this section.

(e)(1) Within 12 months after the submission of the study re-

quired by subsection (d), the Secretary shall establish the national
high-speed ground transportation policy (hereinafter in this section
referred to as the “Policy”).

(2) The Policy shall include—

(A) provisions to promote the design, construction, and op-
eration of high-speed ground transportation systems in the
United States;

(B) a determination whether the various competing high-
speed ground transportation technologies can be effectively in-
tegrated into a national network and, if not, whether 1 or more
such technologies should receive preferential encouragement
from the Federal Government to enable the development of
such a national network;

(C) a strategy for prioritizing the markets and corridors in
which the construction of high-speed ground transportation
systems should be encouraged; and

(D) provisions designed to promote American competitive-
ness in the market for high-speed ground transportation tech-
nologies.

(3) The Secretary shall solicit comments from the public in the

development of the Policy and may consult with other Federal
agencies as appropriate in drafting the Policy.

SUBCHAPTER II—ADMINISTRATIVE

§ 321. Definitions

In this subchapter, “aeronautics”, “air commerce”, and “air

navigation facility” have the same meanings given those terms in

section 40102(a) of this title.
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§ 322. General powers

(a) The Secretary of Transportation may prescribe regulations
to carry out the duties and powers of the Secretary. An officer of
the Department of Transportation may prescribe regulations to
carry out the duties and powers of the officer.

(b) The Secretary may delegate, and authorize successive dele-
gations of, duties and powers of the Secretary to an officer or em-
ployee of the Department. An officer of the Department may dele-
gate, and authorize successive delegations of, duties and powers of
the officer to another officer or employee of the Department. How-
ever, the duties and powers specified in sections 103(c)(1), 104(c)(1),
and 106(g)(1) of this title may not be delegated to an officer or em-
ployee outside the Administration concerned.

(¢) On a reimbursable basis when appropriate, the Secretary
may, in carrying out aviation duties and powers—

(1) use the available services, equipment, personnel, and
facilities of other civilian or military departments, agencies,
and instrumentalities of the United States Government, with
their consent;

(2) cooperate with those departments, agencies, and instru-
mentalities in establishing and using aviation services, equip-
ment, and facilities of the Department; and

(3) confer and cooperate with, and use the services,
records, and facilities of, State, territorial, municipal, and
other agencies.

(d) The Secretary may make expenditures to carry out aviation
duties and powers, including expenditures for—

(1) rent and personal services;

(2) travel expenses;

(3) office furniture, equipment, supplies, lawbooks, news-
papers, periodicals, and reference books, including exchanges;

(4) printing and binding;

(5) membership in and cooperation with domestic or for-
eign organizations related to, or a part of, the civil aeronautics
industry or the art of aeronautics;

(6) payment of allowances and other benefits to employees
stationed in foreign countries to the same extent authorized for
members of the Foreign Service of comparable grade;

(7) investigations and studies about aeronautics; and

(8) acquiring, exchanging, operating, and maintaining pas-
senger-carrying aircraft and automobiles and other property.
(e) The Secretary may negotiate, without advertising, the pur-

chase of technical or special property related to air navigation
when the Secretary decides that—

(1) making the property would require a substantial initial
investment or an extended period of preparation; and

(2) procurement by advertising would likely result in addi-
tional cost to the Government by duplication of investment or
would result in duplication of necessary preparation that
would unreasonably delay procuring the property.
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§ 323. Personnel

(a) The Secretary of Transportation may appoint and fix the
pay of officers and employees of the Department of Transportation
and may prescribe their duties and powers.

(b) The Secretary may procure services under section 3109 of
title 5. However, an individual may be paid not more than $100 a
day for services.

§ 324. Members of the armed forces

(a) The Secretary of Transportation—

(1) to ensure that national defense interests are safe-
guarded properly and that the Secretary is advised properly
about the needs and special problems of the armed forces, shall
provide for participation of members of the armed forces in car-
rying out the duties and powers of the Secretary related to the
regulation and protection of air traffic, including providing for,
and research and development of, air navigation facilities, and
the allocation of airspace; and

(2) may provide for participation of members of the armed
forces in carrying out other duties and powers of the Secretary.
(b) A member of the Coast Guard on active duty may be ap-

pointed, detailed, or assigned to a position in the Department of
Transportation, except the position of Secretary, Deputy Secretary,
or Assistant Secretary for Administration. A retired member of the
Coast Guard may be appointed, detailed, or assigned to a position
in the Department.

(c) The Secretary of Transportation and the Secretary of a mili-
tary department may make cooperative agreements, including
agreements on reimbursement as may be considered appropriate by
the Secretaries, under which a member of the armed forces may be
appointed, detailed, or assigned to the Department of Transpor-
tation under this section. The Secretary of Transportation shall
send a report each year to the appropriate committees of Congress
on agreements made to carry out subsection (a)(2) of this section,
including the number, rank, and position of each member ap-
pointed, detailed, or assigned under those agreements.

(d) The Secretary of a military department does not control the
duties and powers of a member of the armed forces appointed, de-
tailed, or assigned under this section when those duties and powers
pertain to the Department of Transportation. A member of the
armed forces appointed, detailed, or assigned under subsection
(a)(2) of this section may not be charged against a statutory limita-
tion on grades or strengths of the armed forces. The appointment,
detail, or assignment and service of a member under this section
to a position in the Department of Transportation does not affect
the status, office, rank, or grade held by that member, or a right
or benefit arising from that status, office, rank, or grade.

§ 325. Advisory committees

(a) Without regard to the provisions of title 5 governing ap-
pointment in the competitive service, the Secretary of Transpor-
tation may appoint advisory committees to consult with and advise
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the Secretary in carrying out the duties and powers of the Sec-
retary.

(b) While attending a committee meeting or otherwise serving
at the request of the Secretary, a member of an advisory committee
may be paid not more than $100 a day. A member is entitled to
reimbursement for expenses under section 5703 of title 5. This sub-
section does not apply to individuals regularly employed by the
United States Government.

(c) A member of an advisory committee advising the Secretary
in carrying out aviation duties and powers may serve for not more
than 100 days in a calendar year.

§ 326. Gifts

(a) The Secretary of Transportation may accept and use condi-
tional or unconditional gifts of property for the Department of
Transportation. The Secretary may accept a gift of services in car-
rying out aviation duties and powers. Property accepted under this
section and proceeds from that property must be used, as nearly as
possible, under the terms of the gift.

(b) The Department has a fund in the Treasury. Disburse-
ments from the fund are made on order of the Secretary. The fund
consists of—

(1) gifts of money;

(2) income from property accepted under this section and
proceeds from the sale of that property; and

(3) income from securities under subsection (c) of this sec-
tion.

(c) On request of the Secretary of Transportation, the Secretary
of the Treasury may invest and reinvest amounts in the fund in se-
curities of, or in securities whose principal and interest is guaran-
teed by, the United States Government.

(d) Property accepted under this section is a gift to or for the
use of the Government under the Internal Revenue Code of 1954
(26 U.S.C. 1 et seq.).

§ 327. Administrative working capital fund

(a) The Department of Transportation has an administrative
working capital fund. Amounts in the fund are available for ex-
penses of operating and maintaining common administrative serv-
ices the Secretary of Transportation decides are desirable for the
efficiency and economy of the Department. The services may
include—

(1) a central supply service for stationery and other sup-
plies and equipment through which adequate stocks may be
maintained to meet the requirements of the Department,;

(2) central messenger, mail, telephone, and other commu-
nications services;

(3) office space;

(4) central services for document reproduction, and for
graphics and visual aids; and

(5) a central library service.

(b) Amounts in the fund are available without regard to fiscal
year limitation. Amounts may be appropriated to the fund.

(c) The fund consists of—
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(1) amounts appropriated to the fund;

(2) the reasonable value of stocks of supplies, equipment,
and other assets and inventories on order that the Secretary
transfers to the fund, less the related liabilities and unpaid ob-
ligations;

(3) amounts received from the sale or exchange of prop-
erty; and

(4) payments received for loss or damage to property of the
fund.I20 (d) The fund shall be reimbursed, in advance, from
amounts available to the Department or from other sources, for
supplies and services at rates that will approximate the ex-
penses of operation, including the accrual of annual leave and
the depreciation of equipment. Amounts in the fund, in excess
of amounts transferred or appropriated to maintain the fund,
shall be deposited in the Treasury as miscellaneous receipts.
All assets, liabilities, and prior losses are considered in deter-
mining the amount of the excess.

§ 328. Transportation Systems Center working capital fund

(a) The Department of Transportation has a Transportation

Systems Center working capital fund. Amounts in the fund are
available for financing the activities of the Center, including re-
search, development, testing, evaluation, analysis, and related ac-
tivities the Secretary of Transportation approves, for the Depart-
ment, other agencies, State and local governments, other public au-
thorities, private organizations, and foreign countries.

(b) Amounts in the fund are available without regard to fiscal

year limitation. Amounts may be appropriated to the fund.

(c) The capital of the fund consists of—

(1) amounts appropriated to the fund;

(2) net assets of the Center as of October 1, 1980, includ-
ing unexpended advances made to the Center for which valid
obligations were incurred before October 1, 1980;

(3) the reasonable value of property and other assets
transferred to the fund after September 30, 1980, less the re-
lated liabilities and unpaid obligations; and

(4) the reasonable value of property and other assets do-
nated to the fund.

(d) The fund shall be reimbursed or credited with—

(1) advance payments from applicable funds or appropria-
tions of the Department and other agencies, and with advance
payments from other sources, the Secretary authorizes, for—

(A) services at rates that will recover the expenses of
operation, including the accrual of annual leave and over-
head; and

(B) acquiring property and equipment under regula-
tions the Secretary prescribes; and

(2) receipts from the sale or exchange of property or in
payment for loss or damage of property held by the fund.

(e) The Secretary shall deposit at the end of each fiscal year,

in the Treasury as miscellaneous receipts, amounts accruing in the
fund that the Secretary decides are in excess of the needs of the
fund.
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§ 329. Transportation information

(a) The Secretary of Transportation may collect and collate
transportation information the Secretary decides will contribute to
the improvement of the transportation system of the United States.
To the greatest practical extent, the Secretary shall use informa-
tion available from departments, agencies, and instrumentalities of
the United States Government and other sources. To the extent
practical, the Secretary shall make available to other Government
departments, agencies, and instrumentalities and to the public the
information collected under this subsection.

(b) The Secretary shall—

(1) collect and disseminate information on civil aeronautics

(other than that collected and disseminated by the National

Transportation Safety Board under chapter 11 of this title) in-

cluding at a minimum, information on (A) the origin and des-

tination of passengers in interstate air transportation (as that
term is used in part A of subtitle VII of this title), and (B) the
number of passengers traveling by air between any two points
in interstate air transportation; except that in no case shall the

Secretary require an air carrier to provide information on the

number of passengers or the amount of cargo on a specific

flight if the flight and the flight number under which such
flight operates are used solely for interstate air transportation
and are not used for providing essential air transportation
under subchapter II of chapter 417 of this title;

(2) study the possibilities of developing air commerce and
the aeronautical industry; and

(3) exchange information on civil aeronautics with govern-
ments of foreign countries through appropriate departments,
agencies, and instrumentalities of the Government.

(c)(1) On the written request of a person, a State, territory, or
possession of the United States, or a political subdivision of a
State, territory, or possession, the Secretary may—

(A) make special statistical studies on foreign and domes-
tic transportation;

(B) make special studies on other matters related to duties
and powers of the Secretary;

(C) prepare, from records of the Department of Transpor-
tation, special statistical compilations; and

(D) provide transcripts of studies, tables, and other records
of the Department.

(2) The person or governmental authority requesting informa-
tion under paragraph (1) of this subsection must pay the actual
cost of preparing the information. Payments shall be deposited in
the Treasury in an account that the Secretary shall administer.
The Secretary may use amounts in the account for the ordinary ex-
penses incidental to getting and providing the information.

(d) To assist in carrying out duties and powers under part A
of subtitle VII of this title, the Secretary of Transportation shall
maintain separate cooperative agreements with the Secretary of
Defense and the Administrator of the National Aeronautics and
Space Administration for the timely exchange of information on
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their programs, policies, and requirements directly related to car-
rying out that part.

§ 330. Research contracts

(a) The Secretary of Transportation may make contracts with
educational institutions, public and private agencies and organiza-
tions, and persons for scientific or technological research into a
problem related to programs carried out by the Secretary. Before
making a contract, the Secretary must require the institution,
agency, organization, or person to show that it is able to carry out
the contract.

(b) In carrying out this section, the Secretary shall—

(1) give advice and assistance the Secretary believes will
best carry out the duties and powers of the Secretary;

(2) participate in coordinating all research started under
this section;

(3) indicate the lines of inquiry most important to the Sec-
retary; and

(4) encourage and assist in establishing and maintaining
cooperation by and between contractors and between them and
other research organizations, the Department of Transpor-
tation, and other departments, agencies, and instrumentalities
of the United States Government.

(c) The Secretary may distribute publications containing infor-
mation the Secretary considers relevant to research carried out
under this section.

§ 331. Service, supplies, and facilities at remote places

(a) When necessary and not otherwise available, the Secretary
of Transportation may provide for, construct, or maintain the fol-
lowing for officers and employees of the Department of Transpor-
tation and their dependents stationed in remote places:

(1) emergency medical services and supplies.

(2) food and other subsistence supplies.

(3) messing facilities.

(4) motion picture equipment and film for recreation and
training.

(5) living and working quarters and facilities.

(6) reimbursement for food, clothing, medicine, and other
supplies provided by an officer or employee in an emergency
for the temporary relief of individuals in distress.

(b) The Secretary shall prescribe reasonable charges for med-
ical treatment provided under subsection (a)(1) of this section and
for supplies and services provided under subsection (a)(2) and (3)
of this section. Amounts received under this subsection shall be
creiilited to the appropriation from which the expenditure was
made.

(c) When appropriations for a fiscal year for aviation duties
and powers have not been made before June 1 immediately before
the beginning of the fiscal year, the Secretary may designate an of-
ficer, and authorize that officer, to incur obligations to buy and
transport supplies to carry out those duties and powers at installa-
tions outside the 48 contiguous States and the District of Columbia.
The amount obligated under this subsection in a fiscal year may
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be not more than 75 percent of the amount available for buying
and transporting supplies to those installations for the then cur-
rent fiscal year. Payment of obligations under this subsection shall
bleﬂmade from appropriations for the next fiscal year when avail-
able.

§ 332. Minority Resource Center

(a) In this section, “minority” includes women.

(b) The Department of Transportation has a Minority Resource
Center. The Center may—

(1) include a national information clearinghouse for minor-
ity entrepreneurs and businesses to disseminate information to
them on business opportunities related to the maintenance, re-
habilitation, restructuring, improvement, and revitalization of
the railroads of the United States;

(2) carry out market research, planning, economic and
business analyses, and feasibility studies to identify those busi-
ness opportunities;

(3) assist minority entrepreneurs and businesses in obtain-
ing investment capital and debt financing;

(4) design and carry out programs to encourage, promote,
and assist minority entrepreneurs and businesses in getting
contracts, subcontracts, and projects related to those business
opportunities;

(5) develop support mechanisms (including venture capital,
surety and bonding organizations, and management and tech-
nical services) that will enable minority entrepreneurs and
businesses to take advantage of those business opportunities;

(6) participate in, and cooperate with, United States Gov-
ernment programs and other programs designed to provide fi-
nancial, management, and other forms of support and assist-
ance to minority entrepreneurs and businesses; and

(7) make arrangements to carry out this section.

(c) The Center has an advisory committee of 5 individuals ap-
pointed by the Secretary of Transportation. The Secretary shall
make the appointments from lists of qualified individuals rec-
ommended by minority-dominated trade associations in the minor-
ity business community. Each of those trade associations may sub-
mit a list of not more than 3 qualified individuals.

(d) The United States Railway Association, the Consolidated
Rail Corporation, and the Secretary shall provide the Center with
relevant information (including procurement schedules, bids, and
specifications on particular maintenance, rehabilitation, restruc-
turing, improvement, and revitalization projects) the Center re-
quests in carrying out this section.

§333. Responsibility for rail transportation unification and
coordination projects

(a) The Secretary of Transportation may develop and make
available to interested persons any plans, proposals, and rec-
ommendations for mergers, consolidations, reorganizations, and
other unification or coordination projects for rail transportation (in-
cluding arrangemts for joint use of tracks and other facilities and
acquisition or sale of assets) that the Secretary believes will result
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in a rail system that is more efficient and consistent with the pub-
lic interest.

(b) To achieve a more efficient, economical, and viable rail sys-
tem in the private sector, the Secretary, when requested by a rail
carrier and under this section, may assist in planning, negotiating,
and carrying out a unification or coordination of operations and fa-
cilities of at least 2 rail carriers.

(c)(1) The Secretary may conduct studies to determine the po-
tential cost savings and possible improvements in the quality of
rail transportation that are likely to result from unification or co-
ordination of least 2 rail carriers, through—

(A) elimination of duplicating or overlapping operations
and facilities;

(B) reducing switching operations;

(C) using the shortest or more efficient and economical
routes;

(D) exchanging trackage rights;

(E) combining trackage and terminal or other facilities;

(F) upgrading tracks and other facilities used by at least

2 rail carriers;

(G) reducing administrative and other expenses; and
(H) other measures likely to reduce costs and improve rail
transportation.

(2) When the Secretary requests information for a study under
this section, a rail carrier shall provide the information requested.
In carrying out this section, the Secretary may designate an officer
or employee to get from a rail carrier information on the kind,
quality, origin, destination, consignor, consignee, and routing of
property. This information may be obtained without the consent of
the consignor or consignee notwithstanding section 11904 of this
title. When appropriate, the designated officer or employee has the
powers described in section 203(c) of the Regional Rail Reorganiza-
tion Act of 1973 to carry out this section, but a subpena must be
issued under the signature of the Secretary.

(d)(1) When requested by a rail carrier, the Secretary may hold
conferences on and mediate disputes resulting from a proposed uni-
fication or coordination project. The Secretary may invite to a
conference—

(A) officers and directors of an affected rail carrier;

(B) representatives of rail carrier employees who may be
affected,;

(C) representatives of the Interstate Commerce Commis-
sion;

(D) State and local government officials, shippers, and con-
sumer representatives; and

(E) representatives of the Federal Trade Commission and
the Attorney General.

(2) A person attending or represented at a conference on a pro-
posed unification or coordination project is not liable under the
antitrust laws of the United States for any discussion at the con-
ference and for any agreements reached at the conference, that are
entered into with the approval of the Secretary to achieve or deter-
mine a plan of action to carry out the unification or coordination
project.
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(e) When the approval of a proposal submitted by a rail carrier
for a merger or other action is subject to the jurisdiction of the
Interstate Commerce Commission under section 11323(a) of this
title, the Secretary may study the proposal to decide whether it
satisfies section 11324(b) of this title. When the proposal is the
subject of an application and proceeding before the Commission,
the Secretary may appear in any proceeding related to the applica-
tion.

[Sections 334 and 335 were repealed by section 4(h)(9)(A) of
P.L. 103272 (108 Stat. 1367)]

§ 336. Civil penalty procedures

(a) After notice and an opportunity for a hearing, a person
found by the Secretary of Transportation to have violated a provi-
sion of law that the Secretary carries out through the Maritime Ad-
ministrator or the Commandant of the Coast Guard or a regulation
prescribed under that law by the Secretary for which a civil pen-
alty is provided, is liable to the United States Government for the
civil penalty provided. The amount of the civil penalty shall be as-
sessed by the Secretary by written notice. In determining the
amount of the penalty, the Secretary shall consider the nature, cir-
cumstances, extent, and gravity of the prohibited acts committed
and, with respect to the violator, the degree of culpability, any his-
tory of prior offenses, ability to pay, and other matters that justice
requires.

(b) The Secretary may compromise, modify, or remit, with or
without consideration, a civil penalty until the assessment is re-
ferred to the Attorney General.

(c) If a person fails to pay an assessment of a civil penalty
after it has become final, the Secretary may refer the matter to the
Attorney General for collection in an appropriate district court of
the United States.

(d) The Secretary may refund or remit a civil penalty collected
under this section if—

(1) application has been made for refund or remission of
the penalty within one year from the date of payment; and

(2) the Secretary finds that the penalty was unlawfully,
improperly, or excessively imposed.

§337. Budget request for the Director of Intelligence and
Security

The annual budget the Secretary of Transportation submits
shall include a specific request for the Office of the Director of In-
telligence and Security. In deciding on the budget request for the
Office, the Secretary shall consider recommendations in the annual
report submitted under section 44938(a) of this title.

SUBCHAPTER ITII—MISCELLANEOUS

§351. Judicial review of actions in carrying out certain
transferred duties and powers

(a) JUDICIAL REVIEW.—An action of the Secretary of Transpor-
tation in carrying out a duty or power transferred under the De-
partment of Transportation Act (Public Law 89-670, 80 Stat. 931),
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or an action of the Administrator of the Federal Railroad Adminis-
tration, the Federal Highway Administration, or the Federal Avia-
tion Administration in carrying out a duty or power specifically as-
signed to the Administrator by that Act, may be reviewed judicially
to the same extent and in the same way as if the action had been
an action by the department, agency, or instrumentality of the
United States Government carrying out the duty or power imme-
diately before the transfer or assignment.

(b) APPLICATION OF PROCEDURAL REQUIREMENTS.—A statutory
requirement related to notice, an opportunity for a hearing, action
on the record, or administrative review that applied to a duty or
power transferred by the Act applies to the Secretary or Adminis-
trator when carrying out the duty or power.

(¢) NONAPPLICATION.—This section does not apply to a duty or
power transferred from the Interstate Commerce Commission to
the Secretary under section 6(e)(1)—(4) and (6)(A) of the Act.

§352. Authority to carry out certain transferred duties and
powers

In carrying out a duty or power transferred under the Depart-
ment of Transportation Act (Public Law 89-670, 80 Stat. 931), the
Secretary of Transportation and the Administrators of the Federal
Railroad Administration, the Federal Highway Administration, and
the Federal Aviation Administration have the same authority that
was vested in the department, agency, or instrumentality of the
United States Government carrying out the duty or power imme-
diately before the transfer. An action of the Secretary or Adminis-
trator in carrying out the duty or power has the same effect as
when carried out by the department, agency, or instrumentality.

§ 353. Toxicological testing of officers and employees

(a) COLLECTING SPECIMENS.—When the Secretary of Transpor-
tation or the head of a component of the Department of Transpor-
tation conducts post-accident or post-incident toxicological testing
of an officer or employee of the Department, the Secretary or head
shall collect the specimen from the officer or employee as soon as
practicable after the accident or incident. The Secretary or head
shall try to collect the specimen not later than 4 hours after the
accident or incident.

(b) REPORTS.—The head of each component shall submit a re-
port to the Secretary on the circumstances about the amount of
time required to collect the specimen for a toxicological test con-
ducted on an officer or employee who is reasonably associated with
the circumstances of an accident or incident under the investigative
jurisdiction of the National Transportation Safety Board.

(c) NONCOMPLIANCE NOT A DEFENSE.—An officer or employee
required to submit to toxicological testing may not assert failure to
comply with this section as a claim, cause of action, or defense in
an administrative or judicial proceeding.

CHAPTER 5—SPECIAL AUTHORITY

SUBCHAPTER I—POWERS
Sec.



Q\COMP\TITLE49\491

Sec.

501 SUBTITLE | OF TITLE 49, U.S.C. 96

501.
502.
503.

504.
505.
506.
507.
508.

521.
522.
523.
524.
525.
526.

Definitions and application.

General authority.

Service of notice and process on certain motor carriers of migrant workers and
on motor private carriers.

Reports and records.

Arrangements and public records.

Authority to investigate.

Enforcement.

Safety performance history of new drivers; limitation on liability.

SUBCHAPTER II—PENALTIES

Civil penalties.
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General criminal penalty when specific penalty not provided.

SUBCHAPTER I—POWERS

§501. Definitions and application

(a) In this chapter—

(1) the definitions in sections 10102 and 13102 of this title
apply.

(2) “migrant worker” has the same meaning given that
term in section 31501 of this title.

(3) “motor carrier of migrant workers” means a motor car-
rier of migrant workers subject to the jurisdiction of the Sec-
retary of Transportation under section 31502(c) of this title.

(b) APPLICATION.—This chapter only applies in carrying out

sections 20302(a)(1)(B) and (C), (2), and (3), (c¢), and (d)(1) and
20303 and chapters 205 (except section 20504(b)), 211, 213 (in car-
rying out those sections and chapters), and 315 of this title.

§502. General authority

ter.

(a) The Secretary of Transportation shall carry out this chap-

(b) The Secretary may—

(1) inquire into and report on the management of the busi-
ness of rail carriers and motor carriers;

(2) inquire into and report on the management of the busi-
ness of a person controlling, controlled by, or under common
control with those carriers to the extent that the business of
the person is related to the management of the business of that
carrier; and

(3) obtain from those carriers and persons information the
Secretary determines to be necessary.

(¢) In carrying out this chapter as it applies to motor carriers,

motor carriers of migrant workers, and motor private carriers, the
Secretary may—
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(1) confer and hold joint hearings with State authorities;

(2) cooperate with and use the services, records, and facili-
ties of State authorities; and

(3) make cooperative agreements with a State to enforce
the safety laws and regulations of a State and the United
States related to highway transportation.
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(d) The Secretary may subpena witnesses and records related
to a proceeding or investigation under this chapter from a place in
the United States to the designated place of the proceeding or in-
vestigation. If a witness disobeys a subpena, the Secretary, or a
party to a proceeding or investigation before the Secretary, may pe-
tition the district court for the judicial district in which the pro-
ceeding or investigation is conducted to enforce the subpena. The
court may punish a refusal to obey an order of the court to comply
with a subpena as a contempt of court.

(e)(1) In a proceeding or investigation, the Secretary may take
testimony of a witness by deposition and may order the witness to
produce records. A party to a proceeding or investigation pending
before the Secretary may take the testimony of a witness by deposi-
tion and may require the witness to produce records at any time
after a proceeding or investigation is at issue on petition and an-
swer. If a witness fails to be deposed or to produce records under
this subsection, the Secretary may subpena the witness to take a
deposition, produce the records, or both.

(2) A deposition may be taken before a judge of a court of the
United States, a United States magistrate judge, a clerk of a dis-
trict court, or a chancellor, justice, or judge of a supreme or supe-
rior court, mayor or chief magistrate of a city, judge of a county
court, or court of common pleas of any State, or a notary public
who is not counsel or attorney of a party or interested in the pro-
ceeding or investigation.

(3) Before taking a deposition, reasonable notice must be given
in writing by the party or the attorney of that party proposing to
take a deposition to the opposing party or the attorney of record
of that party, whoever is nearest. The notice shall state the name
of the witness and the time and place of taking the deposition.

(4) The testimony of a person deposed under this subsection
shall be taken under oath. The person taking the deposition shall
prepare, or cause to be prepared, a transcript of the testimony
taken. The transcript shall be subscribed by the deponent.

(5) The testimony of a witness who is in a foreign country may
be taken by deposition before an officer or person designated by the
Secretary or agreed on by the parties by written stipulation filed
with the Secretary. The deposition shall be filed with the Secretary
promptly.

(f) Each witness summoned before the Secretary or whose dep-
osition is taken under this section and the individual taking the
deposition are entitled to the same fees and mileage paid for those
services in the courts of the United States.

§503. Service of notice and process on certain motor car-
riers of migrant workers and on motor private car-
riers

(a) Each motor carrier of migrant workers (except a motor con-
tract carrier) and each motor private carrier shall designate an
agent by name and post office address on whom service of notices
in a proceeding before, and actions of, the Secretary of Transpor-
tation may be made. The designation shall be in writing and filed
with the Secretary. The carrier also shall file the designation with
the authority of each State in which it operates having jurisdiction
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to regulate transportation by motor vehicle in intrastate commerce
on the highways of that State. The designation may be changed at
any time in the same manner as originally made.

(b) A notice of the Secretary to a carrier under this section is
served personally or by mail on that carrier or its designated agent.
Service by mail on the designated agent is made at the address
filed for the agent. When notice is given by mail, the date of mail-
ing is considered to be the time when the notice is served. If the
carrier does not have a designated agent, service may be made by
posting a copy of the notice in the office of the secretary or clerk
of the authority having jurisdiction to regulate transportation by
motor vehicle in intrastate commerce on the highways of the State
in which the carrier maintains headquarters and with the Sec-
retary.

(c) Each of those carriers, including such a carrier operating in
the United States while providing transportation between places in
a foreign country or between a place in one foreign country and a
place in another foreign country, shall designate an agent in each
State in which it operates by name and post office address on
whom process issued by a court with subject matter jurisdiction
may be served in an action brought against that carrier. The des-
ignation shall be in writing and filed with the Secretary and with
the authority of each State in which the carrier operates having ju-
risdiction to regulate transportation by motor vehicle in intrastate
commerce on the highways of that State. If a designation under
this subsection is not made, service may be made on any agent of
the carrier in that State. The designation may be changed at any
time in the same manner as originally made.

§ 504. Reports and records

(a) In this section—

(1) “association” means an organization maintained by or

. : L orsar : y

in the interest of a group of rail carriers, motor carriers, motor

carriers of migrant workers, or motor private carriers that per-

forms a service, or engages in activities, related to transpor-
tation of that carrier.

(2) “carrier” means a motor carrier, motor carrier of mi-
grant workers, motor private carrier, and rail carrier.

(3) “lessor” means a person owning a railroad that is
leased to and operated by a rail carrier, and a person leasing

a right to operate as a motor carrier, motor carrier of migrant

workers, or motor private carrier to another.

(4) “lessor” and “carrier” include a receiver or trustee of
that lessor or carrier, respectively.

(b)(1) The Secretary of Transportation may prescribe the form
of records required to be prepared or compiled under this section
by—

(A) carriers and lessors; and
(B) a person furnishing cars or protective service against
heat or cold to or for a rail carrier.

(2) The Secretary may require—

(A) carriers, lessors, associations, or classes of them as the

Secretary may prescribe, to file annual, periodic, and special
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reports with the Secretary containing answers to questions
asked by the Secretary; and

(B) a person furnishing cars or protective service against
heat or cold to a rail carrier to file reports with the Secretary
containing answers to questions about those cars or service.

(c) The Secretary, or an employee (and, in the case of a motor
carrier, a contractor) designated by the Secretary, may on demand
and display of proper credentials—

(1) inspect the equipment of a carrier or lessor; and
(2) inspect and copy any record of—

(A) a carrier, lessor, or association;

(B) a person controlling, controlled by, or under com-
mon control with a carrier, if the Secretary considers in-
spection relevant to that person’s relation to, or trans-
action with, that carrier; and

(C) a person furnishing cars or protective service
against heat or cold to or for a rail carrier if the Secretary
prescribed the form of that record.

(d) The Secretary may prescribed, the time period during
which records must be preserved by a carrier, lessor, and person
furnishing cars or protective service.

(e)(1) An annual report shall contain an account, in as much
detail as the Secretary may require, of the affairs of a carrier, les-
sor, or association for the 12-month period ending on the 31st day
of December of each year. The annual report shall be filed with the
Secretary by the end of the 3d month after the end of the year for
which the report is made unless the Secretary extends the filing
date or changes the period covered by the report.

(2) The annual report and, if the Secretary requires, any other
report made under this section shall be made under oath.

(f) No part of a report of an accident occurring in operations
of a motor carrier, motor carrier of migrant workers, or motor pri-
vate carrier and required by the Secretary, and no part of a report
of an investigation of the accident made by the Secretary, may be
admitted into evidence or used in a civil action for damages related
to a matter mentioned in the report or investigation.

§505. Arrangements and public records

(a) The Secretary of Transportation may require a motor car-
rier, motor carrier of migrant workers, or motor private carrier to
file a copy of each arrangement related to a matter under this
chapter that it has with another person. The Secretary may dis-
close the existence or contents of an arrangement between a motor
contract carrier and a shipper filed under this section only if the
disclosure is consistent with the public interest and is made as part
of the record in a formal proceeding.

(b) Except as provided in subsection (a) of this section, all ar-
rangements and statistics, tables, and figures contained in reports
filed with the Secretary by a motor carrier under this chapter are
public records. Such a public record, or a copy or extract of it, cer-
tified by the Secretary under seal is competent in a proceeding of
the Secretary, and, except as provided in section 504(f) of this title,
in a judicial proceeding.
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§506. Authority to investigate

(a) The Secretary of Transportation may begin an investigation
under this chapter on the initiative of the Secretary or on com-
plaint. If the Secretary finds that a rail carrier, motor carrier,
motor carrier of migrant workers, or motor private carrier is vio-
lating this chapter, the Secretary shall take appropriate action to
compel compliance with this chapter. The Secretary may take ac-
tion only after giving the carrier notice of the investigation and an
opportunity for a proceeding.

(b) A person, including a governmental authority, may file with
the Secretary a complaint about a violation of this chapter by a
carrier referred to in subsection (a) of this section. The complaint
must state the facts that are the subject of the violation. The Sec-
retary may dismiss a complaint the Secretary determines does not
state reasonable grounds for investigation and action. However, the
Secretary may not dismiss a complaint made against a rail carrier
because of the absence of direct damage to the complainant.

(c) The Secretary shall make a written report of each proceding
involving a rail carrier or motor carrier conducted and furnish a
copy to each party to that proceeding. The report shall include the
findings, conclusions, and the order of the Secretary. The Secretary
may have the reports published for public use. A published report
of the Secretary is competent evidence of its contents.

§507. Enforcement

(a) The Secretary of Transportation may bring a civil action to
enforce—

(1) an order of the Secretary under this chapter when vio-
lated by a rail carrier; and

(2) this chapter or a regulation or order of the Secretary
under this chapter when violated by a motor carrier, motor
carrier of migrant workers, motor private carrier, or freight
forwarder.

(b) The Attorney General may, and on request of the Secretary
shall, bring court proceedings to enforce this chapter or a regula-
tion or order of the Secretary under this chapter and to prosecute
a person violating this chapter or a regulation or order of the Sec-
retary.

(c) The Attorney General, at the request of the Secretary, may
bring an action in an appropriate district court of the United States
for equitable relief to redress a violation by any person of a provi-
sion of subchapter III of chapter 311 (except sections 31138 and
31139) or section 31502 of this title, or an order or regulation
issued under any of those provisions. Such district court shall have
jurisdiction to determine any such action and may grant such relief
as is necessary or appropriate, including mandatory or prohibitive
injunctive relief, interim equitable relief, and punitive damages.

(d) A person injured because a rail carrier or freight forwarder
does not obey an order of the Secretary under this chapter may
bring a civil action to enforce that order under this subsection.

(e) In a civil action brought under subsection (a)(2) of this sec-
tion against a motor carrier, motor carrier of migrant workers, or
motor private carrier—
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(1) trial is in the judicial district in which the carrier oper-
ates;

(2) process may be served without regard to the territorial
limits of the district or of the State in which the action is
brought; and

(3) a person participating with the carrier in a violation
may be joined in the civil action without regard to the resi-
dence of the person.

§508. Safety performance history of new drivers; limitation
on liability

(a) LIMITATION ON LIABILITY.—No action or proceeding for def-
amation, invasion of privacy, or interference with a contract that
is based on the furnishing or use of safety performance records in
accordance with regulations issued by the Secretary may be
brought against—

(1) a motor carrier requesting the safety performance
records of an individual under consideration for employment as
a commercial motor vehicle driver as required by and in ac-
cordance with regulations issued by the Secretary;

(2) a person who has complied with such a request; or

(3) the agents or insurers of a person described in para-
graph (1) or (2).

(b) RESTRICTIONS ON APPLICABILITY.—

(1) MOTOR CARRIER REQUESTING.—Subsection (a) does not
apply to a motor carrier requesting safety performance records
unless—

(A) the motor carrier and any agents of the motor car-
rier have complied with the regulations issued by the Sec-
retary in using the records, including the requirement that
the individual who is the subject of the records be afforded
a reasonable opportunity to review and comment on the
records;

(B) the motor carrier and any agents and insurers of
the motor carrier have taken all precautions reasonably
necessary to protect the records from disclosure to any per-
son, except for such an insurer, not directly involved in de-
ciding whether to hire that individual; and

(C) the motor carrier has used those records only to
assess the safety performance of the individual who is the
subject of those records in deciding whether to hire that
individual.

(2) PERSON COMPLYING WITH REQUESTS.—Subsection (a)
does not apply to a person complying with a request for safety
performance records unless—

(A) the complying person and any agents of the com-
plying person have taken all precautions reasonably nec-
essary to ensure the accuracy of the records and have com-
plied with the regulations issued by the Secretary in fur-
nishing the records, including the requirement that the in-
dividual who is the subject of the records be afforded a
reasonable opportunity to review and comment on the
records; and
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(B) the complying person and any agents and insurers
of the complying person have taken all precautions reason-
ably necessary to protect the records from disclosure to
any person, except for such an insurer, not directly in-
volved in forwarding the records.

(3) PERSONS KNOWINGLY FURNISHING FALSE INFORMA-
TION.—Subsection (a) does not apply to persons who knowingly
furnish false information.

(c) PREEMPTION OF STATE AND LOCAL LAW.—No State or polit-
ical subdivision thereof may enact, prescribe, issue, continue in ef-
fect, or enforce any law (including any regulation, standard, or
other provision having the force and effect of law) that prohibits,
penalizes, or imposes liability for furnishing or using safety per-
formance records in accordance with regulations issued by the Sec-
retary to carry out this section. Notwithstanding any provision of
law, written authorization shall not be required to obtain informa-
tion on the motor vehicle driving record of an individual under con-
sideration for employment with a motor carrier.

SUBCHAPTER II—PENALTIES

§521. Civil penalties

(a)(1) A person required under section 504 of this title to make,
prepare, preserve, or submit to the Secretary of Transportation a
record about rail carrier transportation, that does not make, pre-
pare, preserve, or submit that record as required under that sec-
tion, is liable to the United States Government for a civil penalty
of $500 for each violation.

(2) A rail carrier, and a lessor, receiver, or trustee of that car-
rier, violating section 504(c)(1) of this title, is liable to the Govern-
ment for a civil penalty of $100 for each violation.

(3) A rail carrier, a lessor, receiver, or trustee of that carrier,
a person furnishing cars or protective service against heat or cold,
and an officer, agent, or employee of one of them, required to make
a report to the Secretary or answer a question, that does not make
a report to the Secretary or does not specifically, completely, and
truthfully answer the question, is liable to the Government for a
civil penalty of $100 for each violation.

(4) A separate violation occurs for each day a violation under
this subsection continues.

(5) Trial in a civil action under this subsection is in the judicial
district in which the rail carrier has its principal operating office
or in a district through which the railroad of the rail carrier runs.

(b)(1)(A) If the Secretary finds that a violation of a provision
of subchapter III of chapter 311 (except sections 31138 and 31139)
or section 31302, 31303, 31304, 31305(b), 31310(g)(1)(A), or 31502
of this title, or a violation of a regulation issued under any of those
provisions, has occurred, the Secretary shall issue a written notice
to the violator. Such notice shall describe with reasonable particu-
larity the nature of the violation found and the provision which has
been violated. The notice shall specify the proposed civil penalty,
if any, and suggest actions which might be taken in order to abate
the violation. The notice shall indicate that the violator may, with-
in 15 days of service, notify the Secretary of the violator’s intention
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to contest the matter. In the event of a contested notice, the Sec-
retary shall afford such violator an opportunity for a hearing, pur-
suant to section 554 of title 5, following which the Secretary shall
issue an order affirming, modifying, or vacating the notice of viola-
tion.

(B) NONAPPLICABILITY TO REPORTING AND RECORD-
KEEPING VIOLATIONS.—Subparagraph (A) shall not apply to
reporting and recordkeeping violations.

(2) C1viL PENALTY.—

(A) IN GENERAL.—Except as otherwise provided in this
subsection, any person who is determined by the Sec-
retary, after notice and opportunity for a hearing, to have
committed an act that is a violation of regulations issued
by the Secretary under subchapter III of chapter 311 (ex-
cept sections 31138 and 31139) or section 31502 of this
title shall be liable to the United States for a civil penalty
in an amount not to exceed $10,000 for each offense. Not-
withstanding any other provision of this section (except
subparagraph (C)), no civil penalty shall be assessed under
this section against an employee for a violation in an
amount exceeding $2,500.

(B) RECORDKEEPING AND REPORTING VIOLATIONS.—A
person required to make a report to the Secretary, answer
a question, or make, prepare, or preserve a record under
section 504 of this title or under any regulation issued by
the Secretary pursuant to subchapter III of chapter 311
(except sections 31138 and 31139) or section 31502 of this
title about transportation by motor carrier, motor carrier
of migrant workers, or motor private carrier, or an officer,
agent, or employee of that person—

(i) who does not make that report, does not specifi-
cally, completely, and truthfully answer that question
in 30 days from the date the Secretary requires the
question to be answered, or does not make, prepare, or
preserve that record in the form and manner pre-
scribed by the Secretary, shall be liable to the United
States for a civil penalty in an amount not to exceed
$500 for each offense, and each day of the violation
shall constitute a separate offense, except that the
total of all civil penalties assessed against any violator
for all offenses related to any single violation shall not
exceed $5,000; or

(i1) who knowingly falsifies, destroys, mutilates, or
changes a required report or record, knowingly files a
false report with the Secretary, knowingly makes or
causes or permits to be made a false or incomplete
entry in that record about an operation or business
fact or transaction, or knowingly makes, prepares, or
preserves a record in violation of a regulation or order
of the Secretary, shall be liable to the United States
for a civil penalty in an amount not to exceed $5,000
for each violation, if any such action can be shown to
have misrepresented a fact that constitutes a violation
other than a reporting or recordkeeping violation.
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(C) VIOLATIONS PERTAINING TO CDLS.—Any person who is
determined by the Secretary, after notice and opportunity for
a hearing, to have committed an act which is a violation of sec-
tion 31302, 31303, 31304, 31305(b), or 31310(g)(1)(A) of this
title shall be liable to the United States for a civil penalty not
to exceed $2,500 for each offense.

(D) DETERMINATION OF AMOUNT.—The amount of any civil
penalty, and a reasonable time for abatement of the violation,
shall by written order be determined by the Secretary, taking
into account the nature, circumstances, extent, and gravity of
the violation committed and, with respect to the violator, the
degree of culpability, history of prior offenses, ability to pay, ef-
fect on ability to continue to do business, and such other mat-
ters as justice and public safety may require. In each case, the
assessment shall be calculated to induce further compliance.
(3) The Secretary may require any violator served with a notice

of violation to post a copy of such notice or statement of such notice
in such place or places and for such duration as the Secretary may
determine appropriate to aid in the enforcement of subchapter III
of chapter 311 (except sections 31138 and 31139) or section 31302,
31303, 31304, 31305(b), or 31502 of this title, as the case may be.

(4) Such civil penalty may be recovered in an action brought
by the Attorney General on behalf of the United States in the ap-
propriate district court of the United States or, before referral to
the Attorney General, such civil penalty may be compromised by
the Secretary.

(5)(A) If, upon inspection or investigation, the Secretary deter-
mines that a violation of a provision of subchapter III of chapter
311 (except sections 31138 and 31139) or section 31302, 31303,
31304, 31305(b), or 31502 of this title or a regulation issued under
any of those provisions, or combination of such violations, poses an
imminent hazard to safety, the Secretary shall order a vehicle or
employee operating such vehicle out of service, or order an em-
ployer to cease all or part of the employer’s commercial motor vehi-
cle operations. In making any such order, the Secretary shall im-
pose no restriction on any employee or employer beyond that re-
quired to abate the hazard. Subsequent to the issuance of the
order, opportunity for review shall be provided in accordance with
section 554 of title 5, except that such review shall occur not later
than 10 days after issuance of such order.

(B) In this paragraph, “imminent hazard” means any condition
of vehicle, employee, or commercial motor vehicle operations which
substantially increases the likelihood of serious injury or death if
not discontinued immediately.

(6) CRIMINAL PENALTIES.—

(A) IN GENERAL.—Any person who knowingly and willfully
violates any provision of subchapter III of chapter 311 (except
sections 31138 and 31139) or section 31502 of this title, or a
regulation issued under any of those provisions shall, upon
conviction, be subject for each offense to a fine not to exceed
$25,000 or imprisonment for a term not to exceed one year, or
both, except that, if such violator is an employee, the violator
shall only be subject to penalty if, while operating a commer-
cial motor vehicle, the violator’s activities have led or could
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have led to death or serious injury, in which case the violator
ghall be subject, upon conviction, for a fine not to exceed
2,500.
(B) VIOLATIONS PERTAINING TO CDLS.—Any person who
knowingly and willfully violates—

(i) any provision of section 31302, 31303(b) or (c),
31304, 31305(b), or 31310(g)(1)(A) of this title or a regula-
tion issued under such section, or

(i) with respect to notification of a serious traffic vio-
lation as defined under section 31301 of this title, any pro-
vision of section 31303(a) of this title or a regulation
issued under section 31303(a),

shall, upon conviction, be subject for each offense to a fine not to
exceed $5,000 or imprisonment for a term not to exceed 90 days,
or both.

(7) The Secretary shall issue regulations establishing penalty
schedules designed to induce timely compliance for persons failing
to comply promptly with the requirements set forth in any notices
and orders under this subsection.

(8) PROHIBITION ON OPERATION IN INTERSTATE COMMERCE

AFTER NONPAYMENT OF PENALTIES.—

(A) IN GENERAL.—An owner or operator of a commer-
cial motor vehicle against whom a civil penalty is assessed
under this chapter or chapter 51, 149, or 311 of this title
and who does not pay such penalty or fails to arrange and
abide by an acceptable payment plan for such civil penalty
may not operate in interstate commerce beginning on the
91st day after the date specified by order of the Secretary
for payment of such penalty. This paragraph shall not
apply to any person who is unable to pay a civil penalty
because such person is a debtor in a case under chapter 11
of title 11, United States Code.

(B) REGULATIONS.—Not later than 12 months after the
date of the enactment of this paragraph, the Secretary,
after notice and an opportunity for public comment, shall
issue regulations setting forth procedures for ordering
commercial motor vehicle owners and operators delinquent
in paying civil penalties to cease operations until payment
has been made.

(9) Any aggrieved person who, after a hearing, is adversely af-
fected by a final order issued under this section may, within 30
days, petition for review of the order in the United States Court
of Appeals in the circuit wherein the violation is alleged to have
occurred or where the violator has his principal place of business
or residence, or in the United States Court of Appeals for the Dis-
trict of Columbia Circuit. Review of the order shall be based on a
determination of whether the Secretary’s findings and conclusions
were supported by substantial evidence, or were otherwise not in
accordance with law. No objection that has not been urged before
the Secretary shall be considered by the court, unless reasonable
grounds existed for failure or neglect to do so. The commencement
of proceedings under this subsection shall not, unless ordered by
the court, operate as a stay of the order of the Secretary.
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(10) All penalties and fines collected under this section shall be
deposited into the Highway Trust Fund (other than the Mass Tran-
sit Account).

(11) In any action brought under this section, process may be
served without regard to the territorial limits of the district of the
State in which the action is brought.

(12) In any proceeding for criminal contempt for violation of an
injunction or restraining order issued under this section, trial shall
be by the court, or, upon demand of the accused, by a jury, con-
ducted in accordance with the provisions of rule 42(b) of the Fed-
eral Rules of Criminal Procedure.

(13) The provisions of this subsection shall not affect chapter
51 of this title or any regulation promulgated by the Secretary
under chapter 51.

(14) As used in this subsection, the term “commercial motor ve-
hicle”, “employee”, “employer”, and “State” have the meaning such
terms have under section 31132 of this title.

§ 522. Reporting and record keeping violations

A person required to make a report to the Secretary of Trans-
portation, or make, prepare, or preserve a record, under section 504
of this title about transportation by rail carrier, that knowingly and
willfully (1) makes a false entry in the report or record, (2) de-
stroys, mutilates, changes, or by another means falsifies the record,
(3) does not enter business related facts and transactions in the
record, (4) makes, prepares, or preserves the record in violation of
a regulation or order of the Secretary, or (5) files a false report or
record with the Secretary, shall be fined not more than $5,000, im-
prisoned for not more than 2 year, or both.

§523. Unlawful disclosure of information

(a) A motor carrier, or an officer, receiver, trustee, lessee, or
employee of that carrier, or another person authorized by that car-
rier to receive information from that carrier, may not knowingly
disclose to another person (except the shipper or consignee), and
another person may not solicit, or knowingly receive, information
about the nature, kind, quantity, destination, consignee, or routing
of property tendered or delivered to that carrier without the con-
sent of the shipper or consignee if that information may be used
to the detriment of the shipper or consignee or may disclose im-
properly to a competitor the business transactions of the shipper or
consignee.

(b) This chapter does not prevent a motor carrier, motor carrier
of migrant workers, or motor private carrier from giving
information—

(1) in response to legal process issued under authority of
a court of the United States or a State;

(2) to an officer, employee, or agent of the United State
Government, a State, or a territory or possession of the United
States; and

(3) to another motor carrier, motor carrier of migrant
workers, or motor private carrier, or its agent, to adjust mu-
tual traffic accounts in the ordinary course of business.
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(c) An employee of the Secretary of Transportation delegated to
make an inspection under section 504 of this title who knowingly
discloses information acquired during that inspection, except as di-
rected by the Secretary, a court, or a judge of that court, shall be
fined not more than $500, imprisoned for not more than 6 months,
or both.

§ 524. Evasion of regulation of motor carriers

A person, or an officer, employee, or agent of that person, that
by any means knowingly and willfully tries to evade regulation of
motor carriers under this chapter shall be fined at least $200 but
not more than $500 for the first violation and at least $250 but not
more than $2,000 for a subsequent violation.

§ 525. Disobedience to subpenas

A motor carrier, motor carrier of migrant workers, or motor
private carrier not obeying a subpena or requirement of the Sec-
retary of Transportation under this chapter to appear and testify
or produce records shall be fined at least $100 but not more than
$5,000, imprisoned for not more than one year, or both.

§526. General criminal penalty when specific penalty not
provided

When another criminal penalty is not provided a provision of
this chapter, subchapter III of chapter 311 (except sections 31138
and 31139), or section 31502 of this title, a person that knowingly
and willfully violates any of those provisions or a regulation or
order of the Secretary of Transportation under any of those provi-
sions, related to transportation by motor carrier, motor carrier of
migrant workers, or motor private carrier, shall be fined at least
$100 but not more than $500 for the first violation and at least
$200 but not more than $500 for a subsequent violation. A separate
violation occurs each day the violation continues.

CHAPTER 7—SURFACE TRANSPORTATION BOARD
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SUBCHAPTER I—ESTABLISHMENT

§701. Establishment of Board

(a) ESTABLISHMENT.—There is hereby established within the
Department of Transportation the Surface Transportation Board.

(b) MEMBERSHIP.—(1) The Board shall consist of 3 members, to
be appointed by the President, by and with the advice and consent
of the Senate. Not more than 2 members may be appointed from
the same political party.

(2) At any given time, at least 2 members of the Board shall
be individuals with professional standing and demonstrated knowl-
edge in the fields of transportation or transportation regulation,
and at least one member shall be an individual with professional
or business experience (including agriculture) in the private sector.

(3) The term of each member of the Board shall be 5 years and
shall begin when the term of the predecessor of that member ends.
An individual appointed to fill a vacancy occurring before the expi-
ration of the term for which the predecessor of that individual was
appointed, shall be appointed for the remainder of that term. When
the term of office of a member ends, the member may continue to
serve until a successor is appointed and qualified, but for a period
not to exceed one year. The President may remove a member for
inefficiency, neglect of duty, or malfeasance in office.

(4) On January 1, 1996, the members of the Interstate Com-
merce Commission serving unexpired terms on December 29, 1995,
shall become members of the Board, to serve for a period of time
equal to the remainder of the term for which they were originally
appointed to the Interstate Commerce Commission. Any member of
the Interstate Commerce Commission whose term expires on De-
cember 31, 1995, shall become a member of the Board, subject to
paragraph (3).

(5) No individual may serve as a member of the Board for more
than 2 terms. In the case of an individual who becomes a member
of the Board pursuant to paragraph (4), or an individual appointed
to fill a vacancy occurring before the expiration of the term for
which the predecessor of that individual was appointed, such indi-
vidual may not be appointed for more than one additional term.

(6) A member of the Board may not have a pecuniary interest
in, hold an official relation to, or own stock in or bonds of, a carrier
providing transportation by any mode and may not engage in an-
other business, vocation, or employment.

(7) A vacancy in the membership of the Board does not impair
the right of the remaining members to exercise all of the powers
of the Board. The Board may designate a member to act as Chair-
man during any period in which there is no Chairman designated
by the President.

(c) CHAIRMAN.—(1) There shall be at the head of the Board a
Chairman, who shall be designated by the President from among
the members of the Board. The Chairman shall receive compensa-
tion at the rate prescribed for level III of the Executive Schedule
under section 5314 of title 5.

(2) Subject to the general policies, decisions, findings, and de-
terminations of the Board, the Chairman shall be responsible for
administering the Board. The Chairman may delegate the powers
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granted under this paragraph to an officer, employee, or office of
the Board. The Chairman shall—

(A) appoint and supervise, other than regular and full-time
employees in the immediate offices of another member, the offi-
cers and employees of the Board, including attorneys to provide
legal aid and service to the Board and its members, and to rep-
resent the Board in any case in court;

(B) appoint the heads of offices with the approval of the
Board,;

(C) distribute Board business among officers and employ-
ees and offices of the Board,;

(D) prepare requests for appropriations for the Board and
submit those requests to the President and Congress with the
prior approval of the Board; and

(E) supervise the expenditure of funds allocated by the
Board for major programs and purposes.

§702. Functions

Except as otherwise provided in the ICC Termination Act of
1995, or the amendments made thereby, the Board shall perform
all functions that, immediately before January 1, 1996, were func-
tions of the Interstate Commerce Commission or were performed by
any officer or employee of the Interstate Commerce Commission in
the capacity as such officer or employee.

§703. Administrative provisions

(a) EXECUTIVE REORGANIZATION.—Chapter 9 of title 5, United
States Code, shall apply to the Board in the same manner as it
does to an independent regulatory agency, and the Board shall be
an establishment of the United States Government.

(b) OPEN MEETINGS.—For purposes of section 552b of title 5,
United States Code, the Board shall be deemed to be an agency.

(c) INDEPENDENCE.—In the performance of their functions, the
members, employees, and other personnel of the Board shall not be
responsible to or subject to the supervision or direction of any offi-
cer, employee, or agent of any other part of the Department of
Transportation.

(d) REPRESENTATION BY ATTORNEYS.—Attorneys designated by
the Chairman of the Board may appear for, and represent the
Board in, any civil action brought in connection with any function
carried out by the Board pursuant to this chapter or subtitle IV or
as otherwise authorized by law.

(e) ADMISSION TO PRACTICE.—Subject to section 500 of title 5,
the Board may regulate the admission of individuals to practice be-
fore it and may impose a reasonable admission fee.

(f) BUDGET REQUESTS.—In each annual request for appropria-
tions by the President, the Secretary of Transportation shall iden-
tify the portion thereof intended for the support of the Board and
include a statement by the Board—

(1) showing the amount requested by the Board in its
budgetary presentation to the Secretary and the Office of Man-
agement and Budget; and

(2) an assessment of the budgetary needs of the Board.
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(g) DIRECT TRANSMITTAL TO CONGRESS.—The Board shall
transmit to Congress copies of budget estimates, requests, and in-
formation (including personnel needs), legislative recommenda-
tions, prepared testimony for congressional hearings, and com-
ments on legislation at the same time they are sent to the Sec-
retary of Transportation. An officer of an agency may not impose
conditions on or impair communications by the Board with Con-
gress, or a committee or Member of Congress, about the informa-
tion.

§704. Annual report

The Board shall annually transmit to the Congress a report on
its activities.

§705. Authorization of appropriations

There are authorized to be appropriated for the activities of the
Board—
(1) $8,421,000 for fiscal year 1996;
(2) $12,000,000 for fiscal year 1997; and
(3) $12,000,000 for fiscal year 1998.

§706. Reporting official action

(a) REPORTS ON PROCEEDINGS.—The Board shall make a writ-
ten report of each proceeding conducted on complaint or on its own
initiative and furnish a copy to each party to that proceeding. The
report shall include the findings, conclusions, and the order of the
Board and, if damages are awarded, the findings of fact supporting
the award. The Board may have its reports published for public
use. A published report of the Board is competent evidence of its
contents.

(b) SPECIAL RULES FOR MATTERS RELATED TO RAIL CARRIERS.—
(1) When action of the Board in a matter related to a rail carrier
is taken by the Board, an individual member of the Board, or an-
other individual or group of individuals designated to take official
action for the Board, the written statement of that action (includ-
ing a report, order, decision and order, vote, notice, letter, policy
statement, or regulation) shall indicate—

(A) the official designation of the individual or group tak-
ing the action;

(B) the name of each individual taking, or participating in
taking, the action; and

(C) the vote or position of each participating individual.

(2) If an individual member of a group taking an official action
referred to in paragraph (1) does not participate in it, the written
statement of the action shall indicate that the member did not par-
ticipate. An individual participating in taking an official action is
entitled to express the views of that individual as part of the writ-
ten statement of the action. In addition to any publication of the
written statement, it shall be made available to the public under
section 552(a) of title 5.
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SUBCHAPTER II—ADMINISTRATIVE

§721. Powers

(a) IN GENERAL.—The Board shall carry out this chapter and
subtitle IV. Enumeration of a power of the Board in this chapter
or subtitle IV does not exclude another power the Board may have
in carrying out this chapter or subtitle IV. The Board may pre-
scribe regulations in carrying out this chapter and subtitle IV.

(b) INQUIRIES, REPORTS, AND ORDERS.—The Board may—

(1) inquire into and report on the management of the busi-
ness of carriers providing transportation and services subject
to subtitle IV;

(2) inquire into and report on the management of the busi-
ness of a person controlling, controlled by, or under common
control with those carriers to the extent that the business of
that person is related to the management of the business of
that carrier;

(3) obtain from those carriers and persons information the
Board decides is necessary to carry out subtitle IV; and

(4) when necessary to prevent irreparable harm, issue an
appropriate order without regard to subchapter II of chapter 5
of title 5.

(c) SUBPOENA WITNESSES.—(1) The Board may subpoena wit-
nesses and records related to a proceeding of the Board from any
place in the United States, to the designated place of the pro-
ceeding. If a witness disobeys a subpoena, the Board, or a party to
a proceeding before the Board, may petition a court of the United
States to enforce that subpoena.

(2) The district courts of the United States have jurisdiction to
enforce a subpoena issued under this section. Trial is in the district
in which the proceeding is conducted. The court may punish a re-
fusal to obey a subpoena as a contempt of court.

(d) DEPOSITIONS.—(1) In a proceeding, the Board may take the
testimony of a witness by deposition and may order the witness to
produce records. A party to a proceeding pending before the Board
may take the testimony of a witness by deposition and may require
the witness to produce records at any time after a proceeding is at
issue on petition and answer.

(2) If a witness fails to be deposed or to produce records under
paragraph (1), the Board may subpoena the witness to take a depo-
sition, produce the records, or both.

(38) A deposition may be taken before a judge of a court of the
United States, a United States magistrate judge, a clerk of a dis-
trict court, or a chancellor, justice, or judge of a supreme or supe-
rior court, mayor or chief magistrate of a city, judge of a county
court, or court of common pleas of any State, or a notary public
who is not counsel or attorney of a party or interested in the pro-
ceeding.

(4) Before taking a deposition, reasonable notice must be given
in writing by the party or the attorney of that party proposing to
take a deposition to the opposing party or the attorney of record
of that party, whoever is nearest. The notice shall state the name
of the witness and the time and place of taking the deposition.
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(5) The testimony of a person deposed under this subsection
shall be taken under oath. The person taking the deposition shall
prepare, or cause to be prepared, a transcript of the testimony
taken. The transcript shall be subscribed by the deponent.

(6) The testimony of a witness who is in a foreign country may
be taken by deposition before an officer or person designated by the
Board or agreed on by the parties by written stipulation filed with
the Board. A deposition shall be filed with the Board promptly.

(e) WITNESS FEES.—Each witness summoned before the Board
or whose deposition is taken under this section and the individual
taking the deposition are entitled to the same fees and mileage
paid for those services in the courts of the United States.

§722. Board action

(a) EFFECTIVE DATE OF ACTIONS.—Unless otherwise provided
in subtitle IV, the Board may determine, within a reasonable time,
when its actions, other than an action ordering the payment of
money, take effect.

(b) TERMINATING AND CHANGING ACTIONS.—An action of the
Board remains in effect under its own terms or until superseded.
The Board may change, suspend, or set aside any such action on
notice. Notice may be given in a manner determined by the Board.
A court of competent jurisdiction may suspend or set aside any
such action.

(¢c) RECONSIDERING ACTIONS.—The Board may, at any time on
its own initiative because of material error, new evidence, or sub-
stantially changed circumstances—

(1) reopen a proceeding;
(2) grant rehearing, reargument, or reconsideration of an
action of the Board; or
(3) change an action of the Board.
An interested party may petition to reopen and reconsider an ac-
tion :jl)f the Board under this subsection under regulations of the
Board.

(d) FINALITY OF AcCTIONS.—Notwithstanding subtitle IV, an ac-
tion of the Board under this section is final on the date on which
it is served, and a civil action to enforce, enjoin, suspend, or set
aside the action may be filed after that date.

§723. Service of notice in Board proceedings

(a) DESIGNATION OF AGENT.—A carrier providing transpor-
tation subject to the jurisdiction of the Board under subtitle IV
shall designate an agent in the District of Columbia, on whom serv-
ice of notices in a proceeding before, and of actions of, the Board
may be made.

(b) FILING AND CHANGING DESIGNATIONS.—A designation
under subsection (a) shall be in writing and filed with the Board.
The designation may be changed at any time in the same manner
as originally made.

(c) SERVICE OF NOTICE.—Except as otherwise provided, notices
of the Board shall be served on its designated agent at the office
or usual place of residence in the District of Columbia of that
agent. A notice of action of the Board shall be served immediately
on the agent or in another manner provided by law. If that carrier
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does not have a designated agent, service may be made by posting
the notice in the office of the Board.

(d) SPECIAL RULE FOR RAIL CARRIERS.—In a proceeding involv-
ing the lawfulness of classifications, rates, or practices of a rail car-
rier that has not designated an agent under this section, service of
notice of the Board on an attorney in fact for the carrier constitutes
service of notice on the carrier.

§724. Service of process in court proceedings

(a) DESIGNATION OF AGENT.—A carrier providing transpor-
tation subject to the jurisdiction of the Board under subtitle IV
shall designate an agent in the District of Columbia on whom serv-
ice of process in an action before a district court may be made. Ex-
cept as otherwise provided, process in an action before a district
court shall be served on the designated agent of that carrier at the
office or usual place of residence in the District of Columbia of that
agent. If the carrier does not have a designated agent, service may
be made by posting the notice in the office of the Board.

(b) CHANGING DESIGNATION.—A designation under this section
mag be changed at any time in the same manner as originally
made.

§725. Administrative support

The Secretary of Transportation shall provide administrative
support for the Board.

§726. Railroad-Shipper Transportation Advisory Council

(a) ESTABLISHMENT; MEMBERSHIP.—There is established the
Railroad-Shipper Transportation Advisory Council (in this section
referred to as the “Council”) to be composed of 19 members, of
which 15 members shall be appointed by the Chairman of the
Board, after recommendation from rail carriers and shippers, with-
in 60 days after December 29, 1995. The members of the Council
shall be appointed as follows:

(1) The members of the Council shall be appointed from
among citizens of the United States who are not regular full-
time employees of the United States and shall be selected for
appointment so as to provide as nearly as practicable a broad
representation of the various segments of the railroad and rail
shipper industries.

(2) Nine of the members shall be appointed from senior ex-
ecutive officers of organizations engaged in the railroad and
rail shipping industries, which 9 members shall be the voting
members of the Council. Council action and Council positions
shall be determined by a majority vote of the members present.
A majority of such voting members shall constitute a quorum.
Of such 9 voting members—

(A) at least 4 shall be representative of small shippers

(as determined by the Chairman); and

(B) at least 4 shall be representative of Class II or III
railroads.

(3) The remaining 6 members of the Council shall serve in
a nonvoting advisory capacity only, but shall be entitled to par-
ticipate in Council deliberations. Of the remaining members—
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(A) 3 shall be representative of Class I railroads; and
(B) 3 shall be representative of large shipper organiza-
tions (as determined by the Chairman).

(4) The Secretary of Transportation and the members of
the Board shall serve as ex officio, nonvoting members of the
Council. The Council shall not be subject to the Federal Advi-
sory Committee Act. A list of the members appointed to the
Council shall be forwarded to the Chairmen and ranking mem-
bers of the Committee on Commerce, Science, and Transpor-
tation of the Senate and the Committee on Transportation and
Infrastructure of the House of Representatives.

(5) Each ex officio member of the Council may designate
an alternate, who shall serve as a member of the Council
whenever the ex officio member is unable to attend a meeting
of the Council. Any such designated alternate shall be selected
from individuals who exercise significant decision-making au-
thority in the Federal agency involved.

(b) TERM OF OFFICE.—The members of the Council shall be ap-
pointed for a term of office of 3 years, except that of the members
first appointed—

(1) 5 members shall be appointed for terms of 1 year; and

(2) 5 members shall be appointed for terms of 2 years,

as designated by the Chairman at the time of appointment. Any
member appointed to fill a vacancy occurring before the expiration
of the term for which the member’s predecessor was appointed
shall be appointed only for the remainder of such term. A member
may serve after the expiration of his term until his successor has
taken office. Vacancies on the Council shall be filled in the same
manner in which the original appointments were made. No mem-
ber of the Council shall be eligible to serve in excess of two con-
secutive terms.

(¢) ELECTION AND DUTIES OF OFFICERS.—The Council Chair-
man and Vice Chairman and other appropriate officers of the
Council shall be elected by and from the voting members of the
Council. The Council Chairman shall serve as the Council’s execu-
tive officer and shall direct the administration of the Council, as-
sign officer and committee duties, and shall be responsible for
issuing and communicating the reports, policy positions and state-
ments of the Council. In the event that the Council Chairman is
unable to serve, the Vice Chairman shall act as Council Chairman.

(d) ExPENSES.—(1) The members of the Council shall receive
no compensation for their services as such, but upon request by the
Council Chairman, based on a showing of significant economic bur-
den, the Secretary of Transportation or the Chairman of the Board,
to the extent provided in advance in appropriation Acts, may pro-
vide reasonable and necessary travel expenses for such individual
Council members from Department or Board funding sources in
order to foster balanced representation on the Council.

(2) Upon request by the Council Chairman, the Secretary or
Chairman of the Board, to the extent provided in advance in appro-
priations Acts, may pay the reasonable and necessary expenses in-
curred by the Council in connection with the coordination of Coun-
cil activities, announcement and reporting of meetings, and prepa-
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ration of such Council documents as are required or permitted by
this section.

(3) The Council may solicit and use private funding for its ac-
tivities, subject to this subsection.

(4) Prior to making any Federal funding requests, the Council
Chairman shall undertake best efforts to fund such activities pri-
vately unless the Council Chairman determines that such private
funding would create a conflict of interest, or the appearance there-
of, or is otherwise impractical. The Council Chairman shall not re-
quest funding from any Federal agency without providing written
justification as to why private funding would create any such con-
flict or appearance, or is otherwise impractical.

(5) To enable the Council to carry out its functions—

(A) the Council Chairman may request directly from any
Federal agency such personnel, information, services, or facili-
ties, on a compensated or uncompensated basis, as the Council
Chairman determines necessary to carry out the functions of
the Council;

(B) each Federal agency may, in its discretion, furnish the
Council with such information, services, and facilities as the
Council Chairman may request to the extent permitted by law
and within the limits of available funds; and

(C) each Federal agency may, in its discretion, detail to
temporary duty with the Council, such personnel as the Coun-
cil Chairman may request for carrying out the functions of the
Council, each such detail to be without loss of seniority, pay,
or other employee status.

(e) MEETINGS.—The Council shall meet at least semi-annually
and shall hold other meetings at the call of the Council Chairman.
Appropriate Federal facilities, where available, may be used for
such meetings. Whenever the Council, or a committee of the Coun-
cil, considers matters that affect the jurisdictional interests of Fed-
eral agencies that are not represented on the Council, the Council
Chairman may invite the heads of such agencies, or their des-
ignees, to participate in the deliberations of the Council.

(f) FuNcTIONS AND DUTIES; ANNUAL REPORT.—(1) The Council
shall advise the Secretary, the Chairman, the Committee on Com-
merce, Science, and Transportation of the Senate, and the Com-
mittee on Transportation and Infrastructure of the House of Rep-
resentatives with respect to rail transportation policy issues it con-
siders significant, with particular attention to issues of importance
to small shippers and small railroads, including car supply, rates,
competition, and effective procedures for addressing legitimate
shipper and other claims.

(2) To the extent the Council addresses specific grain car
issues, it shall coordinate such activities with the National Grain
Car Council. The Secretary and Chairman shall cooperate with the
Council to provide research, technical and other reasonable support
in developing any reports and policy statements required or author-
ized by this subsection.

(8) The Council shall endeavor to develop within the private
sector mechanisms to prevent, or identify and effectively address,
obstacles to the most effective and efficient transportation system
practicable.
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(4) The Council shall prepare an annual report concerning its
activities and the results of Council efforts to resolve industry
issues, and propose whatever regulatory or legislative relief it con-
siders appropriate. The Council shall include in the annual report
such recommendations as it considers appropriate with respect to
the performance of the Secretary and Chairman under this chapter,
and with respect to the operation and effectiveness of meetings and
industry developments relating to the Council’s efforts, and such
other information as it considers appropriate. Such annual reports
shall be reviewed by the Secretary and Chairman, and shall in-
clude the Secretary’s and Chairman’s views or comments relating
to—

(A) the accuracy of information therein;
(B) Council efforts and reasonableness of Council positions
and actions; and
(C) any other aspects of the Council’s work as they may
consider appropriate.
The Council may prepare other reports or develop policy state-
ments as the Council considers appropriate. An annual report shall
be submitted for each fiscal year and shall be submitted to the Sec-
retary and Chairman within 90 days after the end of the fiscal
year. Other such reports and statements may be submitted as the
Council considers appropriate.

§727. Definitions

All terms used in this chapter that are defined in subtitle IV
shall have the meaning given those terms in that subtitle.
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SUBCHAPTER I—GENERAL

§1101. Definitions

Section 2101(17a) of title 46 and section 40102(a) of this title
apply to this chapter. In this chapter, the term “accident” includes
damage to or destruction of vehicles in surface or air transportation
or pipelines, regardless of whether the initiating event is accidental
or otherwise.

SUBCHAPTER II—ORGANIZATION AND ADMINISTRATIVE

§1111. General organization
(a) ORGANIZATION.—The National Transportation Safety Board
is an independent establishment of the United States Government.
mn
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(b) APPOINTMENT OF MEMBERS.—The Board is composed of 5
members appointed by the President, by and with the advice and
consent of the Senate. Not more than 3 members may be appointed
from the same political party. At least 3 members shall be ap-
pointed on the basis of technical qualification, professional stand-
ing, and demonstrated knowledge in accident reconstruction, safety
engineering, human factors, transportation safety, or transpor-
tation regulation.

(c) TERMS OF OFFICE AND REMOVAL.—The term of office of each
member is 5 years. An individual appointed to fill a vacancy occur-
ring before the expiration of the term for which the predecessor of
that individual was appointed, is appointed for the remainder of
that term. When the term of office of a member ends, the member
may continue to serve until a successor is appointed and qualified.
The President may remove a member for inefficiency, neglect of
duty, or malfeasance in office.

(d) CHAIRMAN AND VICE CHAIRMAN.—The President shall des-
ignate, by and with the advice and consent of the Senate, a Chair-
man of the Board. The President also shall designate a Vice Chair-
man of the Board. The terms of office of both the Chairman and
Vice Chairman are 2 years. When the Chairman is absent or un-
able to serve or when the position of Chairman is vacant, the Vice
Chairman acts as Chairman.

(e) DUTIES AND POWERS OF CHAIRMAN.—The Chairman is the
chief executive and administrative officer of the Board. Subject to
the general policies and decisions of the Board, the Chairman
shall—

(1) appoint, supervise, and fix the pay of officers and em-
ployees necessary to carry out this chapter;

(2) distribute business among the officers, employees, and
administrative units of the Board; and

(3) supervise the expenditures of the Board.

(f) QUORUM.—Three members of the Board are a quorum in
carrying out duties and powers of the Board.

(g) OFFICES, BUREAUS, AND Di1visiONS.—The Board shall estab-
lish offices necessary to carry out this chapter, including an office
to investigate and report on the safe transportation of hazardous
material. The Board shall establish distinct and appropriately
staffed bureaus, divisions, or offices to investigate and report on ac-
cidents involving each of the following modes of transportation:

(1) aviation.

(2) highway and motor vehicle.

(3) rail and tracked vehicle.

(4) pipeline.

(h) CHIEF FINANCIAL OFFICER.—The Chairman shall designate
an officer or employee of the Board as the Chief Financial Officer.
The Chief Financial Officer shall—

(1) report directly to the Chairman on financial manage-
ment and budget execution;

(2) direct, manage, and provide policy guidance and over-
sight on financial management and property and inventory
control; and

(3) review the fees, rents, and other charges imposed by
the Board for services and things of value it provides, and sug-
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gest appropriate revisions to those charges to reflect costs in-

curred by the Board in providing those services and things of

value.

(1) SEAL.—The Board shall have a seal that shall be judicially
recognized.

§1112. Special boards of inquiry on air transportation safe-
ty

(a) ESTABLISHMENT.—If an accident involves a substantial
question about public safety in air transportation, the National
Transportation Safety Board may establish a special board of in-
quiry composed of—

(1) one member of the Board acting as chairman; and
(2) 2 members representing the public, appointed by the

President on notification of the establishment of the special

board of inquiry.

(b) QUALIFICATIONS AND CONFLICTS OF INTEREST.—The public
members of a special board of inquiry must be qualified by training
and experience to participate in the inquiry and may not have a
pecuniary interest in an aviation enterprise involved in the acci-
dent to be investigated.

(¢) AUTHORITY.—A special board of inquiry has the same au-
thority that the Board has under this chapter.

§1113. Administrative

(a) GENERAL AUTHORITY.—(1) The National Transportation
Safety Board, and when authorized by it, a member of the Board,
an administrative law judge employed by or assigned to the Board,
or an officer or employee designated by the Chairman of the Board,
may conduct hearings to carry out this chapter, administer oaths,
and require, by subpena or otherwise, necessary witnesses and evi-
dence.

(2) A witness or evidence in a hearing under paragraph (1) of
this subsection may be summoned or required to be produced from
any place in the United States to the designated place of the hear-
ing. A witness summoned under this subsection is entitled to the
same fee and mileage the witness would have been paid in a court
of the United States.

(3) A subpena shall be issued under the signature of the Chair-
man or the Chairman’s delegate but may be served by any person
designated by the Chairman.

(4) If a person disobeys a subpena, order, or inspection notice
of the Board, the Board may bring a civil action in a district court
of the United States to enforce the subpena, order, or notice. An
action under this paragraph may be brought in the judicial district
in which the person against whom the action is brought resides, is
found, or does business. The court may punish a failure to obey an
order of the court to comply with the subpena, order, or notice as
a contempt of court.

(b) ADDITIONAL POWERS.—(1) The Board may—

(A) procure the temporary or intermittent services of ex-

perts or consultants under section 3109 of title 5;
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(B) make agreements and other transactions necessary to
carry out this chapter without regard to section 3709 of the Re-
vised Statutes (41 U.S.C. 5);

(C) use, when appropriate, available services, equipment,
personnel, and facilities of a department, agency, or instrumen-
tality of the United States Government on a reimbursable or
other basis;

(D) confer with employees and use services, records, and
facilities of State and local governmental authorities;

(E) appoint advisory committees composed of qualified pri-
vate citizens and officials of the Government and State and
local governments as appropriate;

(F) accept voluntary and uncompensated services notwith-
standing another law;

(G) accept gifts of money and other property;

(H) make contracts with nonprofit entities to carry out
studies related to duties and powers of the Board; and

()1 negotiate and enter into agreements with individ-
uals and private entities and departments, agencies, and
instrumentalities of the Government, State and local gov-
ernments, and governments of foreign countries for the
provision of facilities, accident-related and technical serv-
ices or training in accident investigation theory and tech-
niques, and require that such entities provide appropriate
consideration for the reasonable costs of any facilities,
goods, services, or training provided by the Board.

(2) The Board shall deposit in the Treasury amounts received
under paragraph (1)(I) of this subsection to be credited as offsetting
collections to the appropriation of the Board. The Board shall main-
tain an annual record of collections received under paragraph (1)(I)
of this subsection.

(c) SUBMISSION OF CERTAIN COPIES TO CONGRESS.—When the
Board submits to the President or the Director of the Office of
Management and Budget a budget estimate, budget request, sup-
plemental budget estimate, other budget information, a legislative
recommendation, prepared testimony for congressional hearings, or
comments on legislation, the Board must submit a copy to Congress
at the same time. An officer, department, agency, or instrumen-
tality of the Government may not require the Board to submit the
estimate, request, information, recommendation, testimony, or com-
ments to another officer, department, agency, or instrumentality of
the Government for approval, comment, or review before being sub-
mitted to Congress.

(d) LiaisoN COMMITTEES.—The Chairman may determine the
number of committees that are appropriate to maintain effective li-
aison with other departments, agencies, and instrumentalities of
the Government, State and local governmental authorities, and
independent standard-setting authorities that carry out programs
and activities related to transportation safety. The Board may des-
ignate representatives to serve on or assist those committees.

(e) INQUIRIES.—The Board, or an officer or employee of the
Board designated by the Chairman, may conduct an inquiry to ob-

1Margin so in law.
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tain information related to transportation safety after publishing
notice of the inquiry in the Federal Register. The Board or des-
ignated officer or employee may require by order a department,
agency, or instrumentality of the Government, a State or local gov-
ernmental authority, or a person transporting individuals or prop-
erty in commerce to submit to the Board a written report and an-
swers to requests and questions related to a duty or power of the
Board. The Board may prescribe the time within which the report
and answers must be given to the Board or to the designated offi-
cer or employee. Copies of the report and answers shall be made
available for public inspection.

(f) REGULATIONS.—The Board may prescribe regulations to
carry out this chapter.

(g) OVERTIME PAY.—

(1) IN GENERAL.—Subject to the requirements of this sec-
tion and notwithstanding paragraphs (1) and (2) of section
5542(a) of title 5, for an employee of the Board whose basic pay
is at a rate which equals or exceeds the minimum rate of basic
pay for GS-10 of the General Schedule, the Board may estab-
lish an overtime hourly rate of pay for the employee with re-
spect to work performed at the scene of an accident (including
travel to or from the scene) and other work that is critical to
an accident investigation in an amount equal to one and one-
half times the hourly rate of basic pay of the employee. All of
such amount shall be considered to be premium pay.

(2) LIMITATION ON OVERTIME PAY TO AN EMPLOYEE.—An
employee of the Board may not receive overtime pay under
paragraph (1), for work performed in a calendar year, in an
amount that exceeds 15 percent of the annual rate of basic pay
of the employee for such calendar year.

(3) LIMITATION ON TOTAL AMOUNT OF OVERTIME PAY.—The
Board may not make overtime payments under paragraph (1)
for work performed in any fiscal year in a total amount that
exceeds 1.5 percent of the amount appropriated to carry out
this chapter for that fiscal year.

(4) BASIC PAY DEFINED.—In this subsection, the term
“basic pay” includes any applicable locality-based comparability
payment under section 5304 of title 5 (or similar provision of
law) and any special rate of pay under section 5305 of title 5
(or similar provision of law).

(5) ANNUAL REPORT.—Not later than January 31, 2002,
and annually thereafter, the Board shall transmit to the Sen-
ate Committee on Commerce, Science, and Transportation and
the House Transportation and Infrastructure Committee a re-
port identifying the total amount of overtime payments made
under this subsection in the preceding fiscal year, and the
number of employees whose overtime pay under this sub-
section was limited in that fiscal year as a result of the 15 per-
cent limit established by paragraph (2).

§1114. Disclosure, availability, and use of information

(a) GENERAL.—(1) Except as provided in subsections (b), (c),
(d), and (f) of this section, a copy of a record, information, or inves-
tigation submitted or received by the National Transportation Safe-
February 12, 2002
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ty Board, or a member or employee of the Board, shall be made
available to the public on identifiable request and at reasonable
cost. This subsection does not require the release of information de-
scribed by section 552(b) of title 5 or protected from disclosure by
another law of the United States.

(2)1 The Board shall deposit in the Treasury amounts re-
ceived under paragraph (1) to be credited to the appropriation
of the Board as offsetting collections.

(b) TRADE SECRETS.—(1) The Board may disclose information
related to a trade secret referred to in section 1905 of title 18
only—

(A) to another department, agency, or instrumentality of
the United States Government when requested for official use;

(B) to a committee of Congress having jurisdiction over the
subject matter to which the information is related, when re-
quested by that committee;

(C) in a judicial proceeding under a court order that pre-
serves the confidentiality of the information without impairing
the proceeding; and

(D) to the public to protect health and safety after giving
notice to any interested person to whom the information is re-
lated and an opportunity for that person to comment in writ-
ing, or orally in closed session, on the proposed disclosure, if
the delay resulting from notice and opportunity for comment
would not be detrimental to health and safety.

(2) Information disclosed under paragraph (1) of this sub-
section may be disclosed only in a way designed to preserve its con-
fidentiality.

(3)1 PROTECTION OF VOLUNTARY SUBMISSION OF INFORMA-
TION.—Notwithstanding any other provision of law, neither the
Board, nor any agency receiving information from the Board,
shall disclose voluntarily provided safety-related information if
that information is not related to the exercise of the Board’s
accident or incident investigation authority under this chapter
and if the Board finds that the disclosure of the information
would inhibit the voluntary provision of that type of informa-
tion.

(¢) CockpPIT RECORDINGS AND TRANSCRIPTS.—(1) The Board
may not disclose publicly any part of a cockpit voice or video re-
corder recording or transcript of oral communications by and be-
tween flight crew members and ground stations related to an acci-
dent or incident investigated by the Board. However, the Board
shall make public any part of a transcript or any written depiction
of visual information the Board decides is relevant to the accident
or incident—

(A) if the Board holds a public hearing on the accident or
incident, at the time of the hearing; or

(B) if the Board does not hold a public hearing, at the time
a majority of the other factual reports on the accident or inci-
dent are placed in the public docket.

1Margin so in law.
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(2) This subsection does not prevent the Board from referring
at any time to cockpit voice or video recorder information in mak-
ing safety recommendations.

(d) ! SURFACE VEHICLE RECORDINGS AND TRANSCRIPTS.—

(1) CONFIDENTIALITY OF RECORDINGS.—The Board may not
disclose publicly any part of a surface vehicle voice or video re-
corder recording or transcript of oral communications by or
among drivers, train employees, or other operating employees
responsible for the movement and direction of the vehicle or
vessel, or between such operating employees and company
communication centers, related to an accident investigated by
the Board. However, the Board shall make public any part of
a transcript or any written depiction of visual information that
the Board decides is relevant to the accident—

(A) if the Board holds a public hearing on the accident,
at the time of the hearing; or

(B) if the Board does not hold a public hearing, at the
time a majority of the other factual reports on the accident
are placed in the public docket.

(2) REFERENCES TO INFORMATION IN MAKING SAFETY REC-
OMMENDATIONS.—This subsection does not prevent the Board
from referring at any time to voice or video recorder informa-
tion in making safety recommendations.

(e) DrRUG TESTS.—(1) Notwithstanding section 503(e) of the
Supplemental Appropriations Act, 1987 (Public Law 100-71, 101
Stat. 471), the Secretary of Transportation shall provide the fol-
lowing information to the Board when requested in writing by the
Board:

(A) any report of a confirmed positive toxicological test,
verified as positive by a medical review officer, conducted on
an officer or employee of the Department of Transportation
under post-accident, unsafe practice, or reasonable suspicion
toxicological testing requirements of the Department, when the
officer or employee is reasonably associated with the cir-
cumstances of an accident or incident under the investigative
jurisdiction of the Board.

(B) any laboratory record documenting that the test is con-
firmed positive.

(2) Except as provided by paragraph (3) of this subsection, the
Board shall maintain the confidentiality of, and exempt from dis-
closure under section 552(b)(3) of title 5—

(A) a laboratory record provided the Board under para-
graph (1) of this subsection that reveals medical use of a drug
allowed under applicable regulations; and

(B) medical information provided by the tested officer or
employee related to the test or a review of the test.

(3) The Board may use a laboratory record made available
under paragraph (1) of this subsection to develop an evidentiary
record 1n an investigation of an accident or incident if—

(A) the fitness of the tested officer or employee is at issue
in the investigation; and

1Section 5(b) of Public Law 106-424 inserts this subsection after subsection (e). The sub-
section appears here to reflect the probable intent of Congress.
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(B) the use of that record is necessary to develop the evi-
dentiary record.

(f) FOREIGN INVESTIGATIONS.—

(1) IN GENERAL.—Notwithstanding any other provision of
law, neither the Board, nor any agency receiving information
from the Board, shall disclose records or information relating
to its participation in foreign aircraft accident investigations;
except that—

(A) the Board shall release records pertaining to such
an investigation when the country conducting the inves-
tigation issues its final report or 2 years following the date
of the accident, whichever occurs first; and

(B) the Board may disclose records and information
when authorized to do so by the country conducting the in-
vestigation.

(2) SAFETY RECOMMENDATIONS.—Nothing in this sub-
section shall restrict the Board at any time from referring to
foreign accident investigation information in making safety
recommendations.

§1115. Training

(a) DEFINITION.—In this section, “Institute” means the Trans-
portation Safety Institute of the Department of Transportation and
any successor organization of the Institute.

(b) USE OF INSTITUTE SERVICES.—The National Transportation
Safety Board may use, on a reimbursable basis, the services of the
Institute. The Secretary of Transportation shall make the Institute
available to—

(1) the Board for safety training of employees of the Board
in carrying out their duties and powers; and

(2) other safety personnel of the United States Govern-
ment, State and local governments, governments of foreign
countries, interstate authorities, and private organizations the

Board designates in consultation with the Secretary.

(¢) FEES.—(1) Training at the Institute for safety personnel (ex-
cept employees of the Government) shall be provided at a reason-
able fee established periodically by the Board in consultation with
the Secretary. The fee shall be paid directly to the Secretary, and
t}ﬁe fSecretary shall deposit the fee in the Treasury. The amount of
the fee—

(A) shall be credited to the appropriate appropriation (sub-
ject to the requirements of any annual appropriation); and

(B) is an offset against any annual reimbursement agree-
ment between the Board and the Secretary to cover all reason-
able costs of providing training under this subsection that the

Secretary incurs in operating the Institute.

(2) The Board shall maintain an annual record of offsets under
paragraph (1)(B) of this subsection.

(d)1 TRAINING OF BOARD EMPLOYEES AND OTHERS.—The

Board may conduct training of its employees in those subjects

necessary for the proper performance of accident investigation.

The Board may also authorize attendance at courses given

1Margin so in law.
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under this subsection by other government personnel, per-
sonnel of foreign governments, and personnel from industry or
otherwise who have a requirement for accident investigation
training. The Board may require non-Board personnel to reim-
burse some or all of the training costs, and amounts so reim-
bursed shall be credited to the appropriation of the Board as
offsetting collections.

§1116. Reports and studies

(a) PERIODIC REPORTS.—The National Transportation Safety

Board shall report periodically to Congress, departments, agencies,
and instrumentalities of the United States Government and State
and local governmental authorities concerned with transportation
safety, and other interested persons. The report shall—

(1) advocate meaningful responses to reduce the likelihood
of transportation accidents similar to those investigated by the
Board; and

(2) propose corrective action to make the transportation of
individuals as safe and free from risk of injury as possible, in-
cluding action to minimize personal injuries that occur in
transportation accidents.

(b) STUDIES, INVESTIGATIONS, AND OTHER REPORTS.—The

Board also shall—

(1) carry out special studies and investigations about
transportation safety, including avoiding personal injury;

(2) examine techniques and methods of accident investiga-
tion and periodically publish recommended procedures for acci-
dent investigations;

(3) prescribe requirements for persons reporting accidents
and aviation incidents that—

(A) may be investigated by the Board under this chap-
ter; or

(B) involve public aircraft (except aircraft of the armed
forces and the intelligence agencies);

(4) evaluate, examine the effectiveness of, and publish the
findings of the Board about the transportation safety con-
sciousness of other departments, agencies, and instrumental-
ities of the Government and their effectiveness in preventing
accidents; and

(5) evaluate the adequacy of safeguards and procedures for
the transportation of hazardous material and the performance
of other departments, agencies, and instrumentalities of the
Govelrnment responsible for the safe transportation of that ma-
terial.

§1117. Annual report

The National Transportation Safety Board shall submit a re-

port to Congress on July 1 of each year. The report shall include—

February 12, 2002

(1) a statistical and analytical summary of the transpor-
tation accident investigations conducted and reviewed by the
Board during the prior calendar year;

(2) a survey and summary of the recommendations made
by the Board to reduce the likelihood of recurrence of those ac-
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cidents together with the observed response to each rec-
ommendation; and

(3) a detailed appraisal of the accident investigation and
accident prevention activities of other departments, agencies,
and instrumentalities of the United States Government and
State and local governmental authorities having responsibility
for those activities under a law of the United States or a State.

§1118. Authorization of appropriations

(a) IN GENERAL.—There are authorized to be appropriated for
the purposes of this chapter $57,000,000 for fiscal year 2000,
$65,000,000 for fiscal year 2001, and $72,000,000 for fiscal year
2002, such sums to remain available until expended.

(b) EMERGENCY FUND.—The Board has an emergency fund of
$2,000,000 available for necessary expenses of the Board, not oth-
erwise provided for, for accident investigations. Amounts equal to
the amounts expended annually out of the fund are authorized to
be appropriated to the emergency fund.

§1119. Accident and safety data classification and
publication

(a) IN GENERAL.—Not later than 90 days after the date of the
enactment of this section, the National Transportation Safety
Board shall, in consultation and coordination with the Adminis-
trator of the Federal Aviation Administration, develop a system for
classifying air carrier accident data maintained by the Board.

(b) REQUIREMENTS FOR CLASSIFICATION SYSTEM.—

(1) IN GENERAL.—The system developed under this section
shall provide for the classification of accident and safety data
in a manner that, in comparison to the system in effect on the
date of the enactment of this section, provides for safety-re-
lated categories that provide clearer descriptions of accidents
associated with air transportation, including a more refined
classification of accidents which involve fatalities, injuries, or
substantial damage and which are only related to the oper-
ation of an aircraft.

(2) PuBLIC COMMENT.—In developing a system of classifica-
tion under paragraph (1), the Board shall provide adequate op-
portunity for public review and comment.

(3) FINAL CLASSIFICATION.—After providing for public re-
view and comment, and after consulting with the Adminis-
trator, the Board shall issue final classifications. The Board
shall ensure that air travel accident covered under this section
is classified in accordance with the final classifications issued
under this section for data for calendar year 1997, and for each
subsequent calendar year.

(4) PuBLICATION.—The Board shall publish on a periodic
basis accident and safety data in accordance with the final
classifications issued under paragraph (3).

(5) RECOMMENDATIONS OF THE ADMINISTRATOR.—The Ad-
ministrator may, from time to time, request the Board to con-
sider revisions (including additions to the classification system
developed under this section). The Board shall respond to any
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request made by the Administrator under this section not later
than 90 days after receiving that request.

SUBCHAPTER III—AUTHORITY

§1131. General authority

(a) GENERAL.—(1) The National Transportation Safety Board
shall investigate or have investigated (in detail the Board pre-
scribes) and establish the facts, circumstances, and cause or prob-
able cause of—

(A) an aircraft accident the Board has authority to inves-
tigate under section 1132 of this title or an aircraft accident in-
volving a public aircraft as defined by section 40102(a)(37) of
this title other than an aircraft operated by the Armed Forces
or by an intelligence agency of the United States;

(B) a highway accident, including a railroad grade crossing
accident, the Board selects in cooperation with a State;

(C) a railroad accident in which there is a fatality or sub-
stantial property damage, or that involves a passenger train;

(D) a pipeline accident in which there is a fatality, sub-
stantial property damage, or significant injury to the environ-
ment;

(E) a major marine casualty (except a casualty involving
only public vessels) occurring on the navigable waters or terri-
torial sea of the United States, or involving a vessel of the
United States, under regulations prescribed jointly by the
Board and the head of the department in which the Coast
Guard is operating; and

(F) any other accident related to the transportation of indi-
viduals or property when the Board decides—

(i) the accident is catastrophic;

(i1) the accident involves problems of a recurring char-
acter; or

(iii) the investigation of the accident would carry out
this chapter.

(2)(A) Subject to the requirements of this paragraph, an inves-
tigation by the Board under paragraph (1)(A)—(D) or (F) of this sub-
section has priority over any investigation by another department,
agency, or instrumentality of the United States Government. The
Board shall provide for appropriate participation by other depart-
ments, agencies, or instrumentalities in the investigation. However,
those departments, agencies, or instrumentalities may not partici-
pate in the decision of the Board about the probable cause of the
accident.

(B) ! If the Attorney General, in consultation with the

Chairman of the Board, determines and notifies the Board

that circumstances reasonably indicate that the accident

may have been caused by an intentional criminal act, the

Board shall relinquish investigative priority to the Federal

Bureau of Investigation. The relinquishment of investiga-

tive priority by the Board shall not otherwise affect the au-

1Margins so in law.
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thority of the Board to continue its investigation under

this section.

(C)1 If a Federal law enforcement agency suspects and
notifies the Board that an accident being investigated by
the Board under subparagraph (A), (B), (C), or (D) of para-
graph (1) may have been caused by an intentional criminal
act, the Board, in consultation with the law enforcement
agency, shall take necessary actions to ensure that evi-
dence of the criminal act is preserved.

(3) This section and sections 1113, 1116(b), 1133, and 1134(a)
and (c)—(e) of this title do not affect the authority of another de-
partment, agency, or instrumentality of the Government to inves-
tigate an accident under applicable law or to obtain information di-
rectly from the parties involved in, and witnesses to, the accident.
The Board and other departments, agencies, and instrumentalities
shall ensure that appropriate information developed about the acci-
dent is exchanged in a timely manner.

(b) AcciDeENTS INVOLVING PuBLIC VESSELS.—(1) The Board or
the head of the department in which the Coast Guard is operating
shall investigate and establish the facts, circumstances, and cause
or probable cause of a marine accident involving a public vessel
and any other vessel. The results of the investigation shall be made
available to the public.

(2) Paragraph (1) of this subsection and subsection (a)(1)(E) of
this section do not affect the responsibility, under another law of
the United States, of the head of the department in which the
Coast Guard is operating.

(¢c) ACCIDENTS NOT INVOLVING GOVERNMENT MISFEASANCE OR
NONFEASANCE.—(1) When asked by the Board, the Secretary of
Transportation may—

(A) investigate an accident described under subsection (a)
or (b) of this section in which misfeasance or nonfeasance by
the Government has not been alleged; and

(B) report the facts and circumstances of the accident to
the Board.

(2) The Board shall use the report in establishing cause or
probable cause of an accident described under subsection (a) or (b)
of this section.

(d) AcCCIDENTS INVOLVING PUBLIC AIRCRAFT.—The Board, in
furtherance of its investigative duties with respect to public air-
craft accidents under subsection (a)(1)(A) of this section, shall have
the same duties and powers as are specified for civil aircraft acci-
dents under sections 1132(a), 1132(b), and 1134 (a), (b), (d), and (f)
of this title.

(e) AcCIDENT REPORTS.—The Board shall report on the facts
and circumstances of each accident investigated by it under sub-
section (a) or (b) of this section. The Board shall make each report
available to the public at reasonable cost.

§1132. Civil aircraft accident investigations

(a) GENERAL AUTHORITY.—(1) The National Transportation
Safety Board shall investigate—
(A) each accident involving civil aircraft; and
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(B) with the participation of appropriate military authori-
ties, each accident involving both military and civil aircraft.

(2) A person employed under section 1113(b)(1) of this title
that is conducting an investigation or hearing about an aircraft ac-
cident has the same authority to conduct the investigation or hear-
ing as the Board.

(b) NOTIFICATION AND REPORTING.—The Board shall prescribe
regulations governing the notification and reporting of accidents in-
volving civil aircraft.

(c) PARTICIPATION OF SECRETARY.—The Board shall provide for
the participation of the Secretary of Transportation in the inves-
tigation of an aircraft accident under this chapter when participa-
tion is necessary to carry out the duties and powers of the Sec-
retary. However, the Secretary may not participate in establishing
probable cause.

(d) ACCIDENTS INVOLVING ONLY MILITARY AIRCRAFT.—If an ac-
cident involves only military aircraft and a duty of the Secretary
is or may be involved, the military authorities shall provide for the
participation of the Secretary. In any other accident involving only
military aircraft, the military authorities shall give the Board or
Secretary information the military authorities decide would con-
tribute to the promotion of air safety.

§1133. Review of other agency action

T{le National Transportation Safety Board shall review on
appeal—

(1) the denial, amendment, modification, suspension, or
revocation of a certificate issued by the Secretary of Transpor-
tation under section 44703, 44709, or 44710 of this title;

(2) the revocation of a certificate of registration under sec-
tion 44106 of this title;

(3) a decision of the head of the department in which the
Coast Guard is operating on an appeal from the decision of an
administrative law judge denying, revoking, or suspending a li-
cense, certificate, document, or register in a proceeding under
sectioraGlOl, 6301, or 7503, chapter 77, or section 9303 of title
46; an

(4) under section 46301(d)(5) of this title, an order impos-
ing a penalty under section 46301.

§1134. Inspections and autopsies

(a) ENTRY AND INSPECTION.—An officer or employee of the Na-
tional Transportation Safety Board—

(1) on display of appropriate credentials and written notice
of inspection authority, may enter property where a transpor-
tation accident has occurred or wreckage from the accident is
located and do anything necessary to conduct an investigation;
and

(2) during reasonable hours, may inspect any record, proc-
ess, control, or facility related to an accident investigation
under this chapter.

(b) INSPECTION, TESTING, PRESERVATION, AND MOVING OF AIR-
CRAFT AND PARTS.—(1) In investigating an aircraft accident under
this chapter, the Board may inspect and test, to the extent nec-
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essary, any civil aircraft, aircraft engine, propeller, appliance, or
property on an aircraft involved in an accident in air commerce.

(2) Any civil aircraft, aircraft engine, propeller, appliance, or
property on an aircraft involved in an accident in air commerce
shall be preserved, and may be moved, only as provided by regula-
tions of the Board.

(¢) AVOIDING UNNECESSARY INTERFERENCE AND PRESERVING
EVIDENCE.—In carrying out subsection (a)(1) of this section, an offi-
cer or employee may examine or test any vehicle, vessel, rolling
stock, track, or pipeline component. The examination or test shall
be conducted in a way that—

(1) does not interfere unnecessarily with transportation
services provided by the owner or operator of the vehicle, ves-
sel, rolling stock, track, or pipeline component; and

(2) to the maximum extent feasible, preserves evidence re-
lated to the accident, consistent with the needs of the inves-
tigation and with the cooperation of that owner or operator.

(d) EXCLUSIVE AUTHORITY OF BOARD.—Only the Board has the
authority to decide on the way in which testing under this section
will be conducted, including decisions on the person that will con-
duct the test, the type of test that will be conducted, and any indi-
vidual who will witness the test. Those decisions are committed to
the discretion of the Board. The Board shall make any of those de-
cisions based on the needs of the investigation being conducted
and, when applicable, subsections (a), (c), and (e) of this section.

(e) PROMPTNESS OF TESTS AND AVAILABILITY OF RESULTS.—An
inspection, examination, or test under subsection (a) or (c) of this
section shall be started and completed promptly, and the results
shall be made available.

(f) AutopsiESs.—(1) The Board may order an autopsy to be per-
formed and have other tests made when necessary to investigate
an accident under this chapter. However, local law protecting reli-
gious beliefs related to autopsies shall be observed to the extent
consistent with the needs of the accident investigation.

(2) With or without reimbursement, the Board may obtain a
copy of an autopsy report performed by a State or local official on
an individual who died because of a transportation accident inves-
tigated by the Board under this chapter.

§1135. Secretary of Transportation’s responses to safety
recommendations

(a) GENERAL.—When the National Transportation Safety Board
submits a recommendation about transportation safety to the Sec-
retary of Transportation, the Secretary shall give a formal written
response to each recommendation not later than 90 days after re-
ceiving the recommendation. The response shall indicate whether
the Secretary intends—

(1) to carry out procedures to adopt the complete rec-
ommendation;

(2) to carry out procedures to adopt a part of the rec-
ommendation; or

(3) to refuse to carry out procedures to adopt the rec-
ommendation.
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(b) TIMETABLE FOR COMPLETING PROCEDURES AND REASONS
FOR REFUSALS.—A response under subsection (a)(1) or (2) of this
section shall include a copy of a proposed timetable for completing
the procedures. A response under subsection (a)(2) of this section
shall detail the reasons for the refusal to carry out procedures on
the remainder of the recommendation. A response under subsection
(a)(8) of this section shall detail the reasons for the refusal to carry
out procedures.

(c) PuBLIC AVAILABILITY.—The Board shall make a copy of each
recommendation and response available to the public at reasonable
cost.

(d) REPORTS TO CONGRESS.—The Secretary shall submit to
Congress on January 1 of each year a report containing each rec-
ommendation on transportation safety made by the Board to the
Secretary during the prior year and a copy of the Secretary’s re-
sponse to each recommendation.

§1136. Assistance to families of passengers involved in
aircraft accidents

(a) IN GENERAL.—As soon as practicable after being notified of
an aircraft accident within the United States involving an air car-
rier or foreign air carrier and resulting in a major loss of life, the
Chairman of the National Transportation Safety Board shall—

(1) designate and publicize the name and phone number of
a director of family support services who shall be an employee
of the Board and shall be responsible for acting as a point of
contact within the Federal Government for the families of pas-
sengers involved in the accident and a liaison between the air
carrier or foreign air carrier and the families; and

(2) designate an independent nonprofit organization, with
experience in disasters and posttrauma communication with
families, which shall have primary responsibility for coordi-
nating the emotional care and support of the families of pas-
sengers involved in the accident.

(b) RESPONSIBILITIES OF THE BOARD.—The Board shall have
primary Federal responsibility for facilitating the recovery and
identification of fatally-injured passengers involved in an accident
described in subsection (a).

(c) RESPONSIBILITIES OF DESIGNATED ORGANIZATION.—The or-
ganization designated for an accident under subsection (a)(2) shall
have the following responsibilities with respect to the families of
passengers involved in the accident:

(1) To provide mental health and counseling services, in
coordination with the disaster response team of the air carrier
or foreign air carrier involved.

(2) To take such actions as may be necessary to provide an
environment in which the families may grieve in private.

(3) To meet with the families who have traveled to the lo-
cation of the accident, to contact the families unable to travel
to such location, and to contact all affected families periodically
thereafter until such time as the organization, in consultation
with the director of family support services designated for the
accident under subsection (a)(1), determines that further as-
sistance is no longer needed.
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(4) To communicate with the families as to the roles of the
organization, government agencies, and the air carrier or for-
eign air carrier involved with respect to the accident and the
post-accident activities.

(5) To arrange a suitable memorial service, in consultation
with the families.

(d) PASSENGER LisTS.—

(1) REQUESTS FOR PASSENGER LISTS.—

(A) REQUESTS BY DIRECTOR OF FAMILY SUPPORT SERV-

ICES.—It shall be the responsibility of the director of fam-

ily support services designated for an accident under sub-

section (a)(1) to request, as soon as practicable, from the

air carrier or foreign air carrier involved in the accident a

list, which is based on the best available information at

the time of the request, of the names of the passengers
that were aboard the aircraft involved in the accident.

(B) REQUESTS BY DESIGNATED ORGANIZATION.—The or-
ganization designated for an accident under subsection

(a)(2) may request from the air carrier or foreign air car-

rier involved in the accident a list described in subpara-

graph (A).

(2) USE OF INFORMATION.—The director of family support
services and the organization may not release to any person in-
formation on a list obtained under paragraph (1) but may pro-
vide information on the list about a passenger to the family of
the passenger to the extent that the director of family support
services or the organization considers appropriate.

(e) CONTINUING RESPONSIBILITIES OF THE BOARD.—In the
course of its investigation of an accident described in subsection (a),
the Board shall, to the maximum extent practicable, ensure that
the families of passengers involved in the accident—

(1) are briefed, prior to any public briefing, about the acci-
derclit, its causes, and any other findings from the investigation;
an

(2) are individually informed of and allowed to attend any
public hearings and meetings of the Board about the accident.
(f) Use oF AIR CARRIER RESOURCES.—To the extent prac-

ticable, the organization designated for an accident under sub-
section (a)(2) shall coordinate its activities with the air carrier or
foreign air carrier involved in the accident so that the resources of
the carrier can be used to the greatest extent possible to carry out
the organization’s responsibilities under this section.

(g) PROHIBITED ACTIONS.—

(1) ACTIONS TO IMPEDE THE BOARD.—No person (including
a State or political subdivision) may impede the ability of the
Board (including the director of family support services des-
ignated for an accident under subsection (a)(1)), or an organi-
zation designated for an accident under subsection (a)(2), to
carry out its responsibilities under this section or the ability of
the families of passengers involved in the accident to have con-
tact with one another.

(2) UNSOLICITED COMMUNICATIONS.—In the event of an ac-
cident involving an air carrier providing interstate or foreign
air transportation and in the event of an accident involving a
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foreign air carrier that occurs within the United States, no un-

solicited communication concerning a potential action for per-

sonal injury or wrongful death may be made by an attorney

(including any associate, agent, employee, or other representa-

tive of an attorney) or any potential party to the litigation to

an individual injured in the accident, or to a relative of an in-
dividual involved in the accident, before the 45th day following
the date of the accident.

(3) PROHIBITION ON ACTIONS TO PREVENT MENTAL HEALTH
AND COUNSELING SERVICES.—No State or political subdivision
thereof may prevent the employees, agents, or volunteers of an
organization designated for an accident under subsection (a)(2)
from providing mental health and counseling services under
subsection (c)(1) in the 30-day period beginning on the date of
the accident. The director of family support services designated
for the accident under subsection (a)(1) may extend such period
for not to exceed an additional 30 days if the director deter-
mines that the extension is necessary to meet the needs of the
families and if State and local authorities are notified of the
determination.

(h) DEFINITIONS.—In this section, the following definitions
apply:

(1) AIRCRAFT ACCIDENT.—The term “aircraft accident”
means any aviation disaster regardless of its cause or sus-
pected cause.

(2) PASSENGER.—The term “passenger” includes—

(A) an employee of an air carrier or foreign air carrier
aboard an aircraft; and

(B) any other person aboard the aircraft without re-
gard to whether the person paid for the transportation, oc-
cupied a seat, or held a reservation for the flight.

(i) STATUTORY CONSTRUCTION.—Nothing in this section may be
construed as limiting the actions that an air carrier may take, or
the obligations that an air carrier may have, in providing assist-
ance to the families of passengers involved in an aircraft accident.

§1137. Authority of the Inspector General

(a) IN GENERAL.—The Inspector General of the Department of
Transportation, in accordance with the mission of the Inspector
General to prevent and detect fraud and abuse, shall have author-
ity to review only the financial management, property manage-
ment, and business operations of the National Transportation Safe-
ty Board, including internal accounting and administrative control
systems, to determine compliance with applicable Federal laws,
rules, and regulations.

(b) DUTIES.—In carrying out this section, the Inspector General
shall—

(1) keep the Chairman of the Board and Congress fully
and currently informed about problems relating to administra-
tion of the internal accounting and administrative control sys-
tems of the Board;

(2) issue findings and recommendations for actions to ad-
dress such problems; and
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(3) report periodically to Congress on any progress made in
implementing actions to address such problems.

(c) ACCESS TO INFORMATION.—In carrying out this section, the
Inspector General may exercise authorities granted to the Inspector
General under subsections (a) and (b) of section 6 of the Inspector
General Act of 1978 (5 U.S.C. App.).

(d) REIMBURSEMENT.—The Inspector General shall be reim-
bursed by the Board for the costs associated with carrying out ac-
tivities under this section.

SUBCHAPTER IV—ENFORCEMENT AND PENALTIES

§1151. Aviation enforcement

(a) Crvi. AcTIONS BY BOARD.—The National Transportation
Safety Board may bring a civil action in a district court of the
United States against a person to enforce section 1132, 1134(b) or
(f)(1) (related to an aircraft accident), 1136(g)(2), or 1155(a) of this
title or a regulation prescribed or order issued under any of those
sections. An action under this subsection may be brought in the ju-
dicial district in which the person does business or the violation oc-
curred.

(b) C1viL ACTIONS BY ATTORNEY GENERAL.—On request of the
Board, the Attorney General may bring a civil action in an appro-
priate court—

(1) to enforce section 1132, 1134(b) or (f)(1)(related to an
aircraft accident), 1136(g)(2), or 1155(a) of this title or a regu-
lat(iion prescribed or order issued under any of those sections;
an

(2) to prosecute a person violating those sections or a regu-
lation prescribed or order issued under any of those sections.
(c) PARTICIPATION OF BOARD.—On request of the Attorney Gen-

eral, the Board may participate in a civil action to enforce section
1132, 1134(b) or (f)(1)(related to an aircraft accident), 1136(g)(2), or
1155(a) of this title.

§1152. Joinder and intervention in aviation proceedings

A person interested in or affected by a matter under consider-
ation in a proceeding or a civil action to enforce section 1132,
1134(b) or (f)(1)(related to an aircraft accident), or 1155(a) of this
title, or a regulation prescribed or order issued under any of those
sections, may be joined as a party or permitted to intervene in the
proceeding or civil action.

§1153. Judicial review

(a) GENERAL.—The appropriate court of appeals of the United
States or the United States Court of Appeals for the District of Co-
lumbia Circuit may review a final order of the National Transpor-
tation Safety Board under this chapter. A person disclosing a sub-
stantial interest in the order may apply for review by filing a peti-
tion not later than 60 days after the order of the Board is issued.

(b) PERSONS SEEKING JUDICIAL REVIEW OF AVIATION MAT-
TERS.—(1) A person disclosing a substantial interest in an order re-
lated to an aviation matter issued by the Board under this chapter
may apply for review of the order by filing a petition for review in
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the United States Court of Appeals for the District of Columbia
Circuit or in the court of appeals of the United States for the cir-
cuit in which the person resides or has its principal place of busi-
ness. The petition must be filed not later than 60 days after the
order is issued. The court may allow the petition to be filed after
the 60 days only if there was a reasonable ground for not filing
within that 60-day period.

(2) When a petition is filed under paragraph (1) of this sub-
section, the clerk of the court immediately shall send a copy of the
petition to the Board. The Board shall file with the court a record
of the proceeding in which the order was issued.

(3) When the petition is sent to the Board, the court has exclu-
sive jurisdiction to affirm, amend, modify, or set aside any part of
the order and may order the Board to conduct further proceedings.
After reasonable notice to the Board, the court may grant interim
relief by staying the order or taking other appropriate action when
cause for its action exists. Findings of fact by the Board, if sup-
ported by substantial evidence, are conclusive.

(4) In reviewing an order under this subsection, the court may
consider an objection to an order of the Board only if the objection
was made in the proceeding conducted by the Board or if there was
a reasonable ground for not making the objection in the proceeding.

(5) A decision by a court under this subsection may be re-
viewed only by the Supreme Court under section 1254 of title 28.

(c) ADMINISTRATOR SEEKING JUDICIAL REVIEW OF AVIATION
MATTERS.—When the Administrator of the Federal Aviation Ad-
ministration decides that an order of the Board under section
44709 or 46301(d)(5) of this title will have a significant adverse im-
pact on carrying out this chapter related to an aviation matter, the
Administrator may obtain judicial review of the order under section
46110 of this title. The Administrator shall be made a party to the
judicial review proceedings. Findings of fact of the Board are con-
clusive if supported by substantial evidence.

§1154. Discovery and use of cockpit and surface vehicle re-
cordings and transcripts

(a) TRANSCRIPTS AND RECORDINGS.—(1) Except as provided by
this subsection, a party in a judicial proceeding may not use dis-
covery to obtain—

(A) any part of a cockpit or surface vehicle recorder tran-
script that the National Transportation Safety Board has not
made available to the public under section 1114(c) or 1114(d)
of this title; and

(B) a cockpit or surface vehicle recorder recording.

(2)(A) Except as provided in paragraph (4)(A) of this sub-
section, a court may allow discovery by a party of a cockpit or sur-
face vehicle recorder transcript if, after an in camera review of the
transcript, the court decides that—

(i) the part of the transcript made available to the public
under section 1114(c) or 1114(d) of this title does not provide
the party with sufficient information for the party to receive a
fair trial; and



Q\COMP\TITLE49\4911

February 12, 2002

Sec. 1154 SUBTITLE 11 OF TITLE 49, U.S.C. 96

(i1) discovery of additional parts of the transcript is nec-
essary to provide the party with sufficient information for the
party to receive a fair trial.

(B) A court may allow discovery, or require production for an
in camera review, of a cockpit or surface vehicle recorder transcript
that the Board has not made available under section 1114(c) or
1114(d) of this title only if the cockpit or surface vehicle recorder
recording is not available.

(3) Except as provided in paragraph (4)(A) of this subsection,
a court may allow discovery by a party of a cockpit or surface vehi-
cle recorder recording if, after an in camera review of the recording,
the court decides that—

(A) the parts of the transcript made available to the public
under section 1114(c) or 1114(d) of this title and to the party
through discovery under paragraph (2) of this subsection do
not provide the party with sufficient information for the party
to receive a fair trial; and

(B) discovery of the cockpit or surface vehicle recorder re-
cording is necessary to provide the party with sufficient infor-
mation for the party to receive a fair trial.

(4)(A) When a court allows discovery in a judicial proceeding
of a part of a cockpit or surface vehicle recorder transcript not
made available to the public under section 1114(c) or 1114(d) of
this title or a cockpit or surface vehicle recorder recording, the
court shall issue a protective order—

(i) to limit the use of the part of the transcript or the re-
cording to the judicial proceeding; and

(ii) to prohibit dissemination of the part of the transcript
or the recording to any person that does not need access to the
part of the transcript or the recording for the proceeding.

(B) A court may allow a part of a cockpit or surface vehicle re-
corder transcript not made available to the public under section
1114(c) or 1114(d) of this title or a cockpit or surface vehicle re-
corder recording to be admitted into evidence in a judicial pro-
ceeding, only if the court places the part of the transcript or the
recording under seal to prevent the use of the part of the transcript
or the recording for purposes other than for the proceeding.

(5) This subsection does not prevent the Board from referring
at any time to cockpit or surface vehicle recorder information in
making safety recommendations.

(6)1 In this subsection:

(A) RECORDER.—The term “recorder” means a voice or
video recorder.
(B) TRANSCRIPT.—The term “transcript” includes any

written depiction of visual information obtained from a

video recorder.

(b) REPORTS.—No part of a report of the Board, related to an
accident or an investigation of an accident, may be admitted into
evidence or used in a civil action for damages resulting from a mat-
ter mentioned in the report.

1This paragraph was added at the end of this section by section 5(c)(1)(D) of P.L. 106-424
(114 Stat. 1885). The paragraph is shown at the end of subsection (a) to reflect the probable
intent of Congress.

Margin so in law.
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§1155. Aviation penalties

(a) CiviL PENALTY.—(1) A person violating section 1132, section
1134(b), section 1134(f)(1), or section 1136(g) (related to an aircraft
accident) of this title or a regulation prescribed or order issued
under any of those sections is liable to the United States Govern-
ment for a civil penalty of not more than $1,000. A separate viola-
tion occurs for each day a violation continues.

(2) This subsection does not apply to a member of the armed
forces of the United States or an employee of the Department of
Defense subject to the Uniform Code of Military Justice when the
member or employee is performing official duties. The appropriate
military authorities are responsible for taking necessary discipli-
nary action and submitting to the National Transportation Safety
Board a timely report on action taken.

(3) The Board may compromise the amount of a civil penalty
imposed under this subsection.

(4) The Government may deduct the amount of a civil penalty
imposed or compromised under this subsection from amounts it
owes the person liable for the penalty.

(5) A civil penalty under this subsection may be collected by
bringing a civil action against the person liable for the penalty. The
action shall conform as nearly as practicable to a civil action in ad-
miralty.

(b) CRIMINAL PENALTY.—A person that knowingly and without
authority removes, conceals, or withholds a part of a civil aircraft
involved in an accident, or property on the aircraft at the time of
the accident, shall be fined under title 18, imprisoned for not more
than 10 years, or both.
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§5101. Purpose

Sec.

5101
5301
5501
5701
5901

The purpose of this chapter is to provide adequate protection
against the risks to life and property inherent in the transportation
of hazardous material in commerce by improving the regulatory

and enforcement authority of the Secretary of Transportation.

§5102. Definitions
In this chapter—

(1) “commerce” means trade or transportation in the juris-

diction of the United States—
99
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(A) between a place in a State and a place outside of
the State; or

(B) that affects trade or transportation between a
place in a State and a place outside of the State.

(2) “hazardous material” means a substance or material
the Secretary of Transportation designates under section
5103(a) of this title.

(3) “hazmat employee”—

(A) means an individual—
(i) employed by a hazmat employer; and
(i1) who during the course of employment directly
affects hazardous material transportation safety as the
Secretary decides by regulation;
(B) includes an owner-operator of a motor vehicle
transporting hazardous material in commerce; and
(C) includes an individual, employed by a hazmat em-
ployer, who during the course of employment—
(1) loads, unloads, or handles hazardous material;
(i) manufactures, reconditions, or tests con-
tainers, drums, and packagings represented as quali-
fied for use in transporting hazardous material;
(iii) prepares hazardous material for transpor-
tation;
(iv) is responsible for the safety of transporting
hazardous material; or
(v) operates a vehicle used to transport hazardous
material.
(4) “hazmat employer”—
(A) means a person using at least one employee of that
person in connection with—
(1) transporting hazardous material in commerce;
(i1) causing hazardous material to be transported
in commerce; or
(iii) manufacturing, reconditioning, or testing con-
tainers, drums, and packagings represented as quali-
fied for use in transporting hazardous material;
(B) includes an owner-operator of a motor vehicle
transporting hazardous material in commerce; and
(C) includes a department, agency, or instrumentality

of the United States Government, or an authority of a

State, political subdivision of a State, or Indian tribe, car-

rying out an activity described in subclause (A)(i), (ii), or

(iii) of this clause (4).

(5) “imminent hazard” means the existence of a condition
that presents a substantial likelihood that death, serious ill-
ness, severe personal injury, or a substantial endangerment to
health, property, or the environment may occur before the rea-
sonably foreseeable completion date of a formal proceeding
begun to lessen the risk of that death, illness, injury, or
endangerment.

(6) “Indian tribe” has the same meaning given that term
in section 4 of the Indian Self-Determination and Education
Assistance Act (25 U.S.C. 450b).
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(7) “motor carrier” means a motor carrier, motor private

carrier, and freight forwarder as those terms are defined in
section 13102 of this title.

(8) “national response team” means the national response

team established under the national contingency plan estab-
lished under section 105 of the Comprehensive Environmental
Response, Compensation, and Liability Act of 1980 (42 U.S.C.
9605).

(9) “person”, in addition to its meaning under section 1 of

title 1—

(A) includes a government, Indian tribe, or authority
of a government or tribe offering hazardous material for
transportation in commerce or transporting hazardous ma-
terial to further a commercial enterprise; but

(B) does not include—

(1) the United States Postal Service; and
(i1) in sections 5123 and 5124 of this title, a de-
partment, agency, or instrumentality of the Govern-
ment.
(10) “public sector employee”—

(A) means an individual employed by a State, political
subdivision of a State, or Indian tribe and who during the
course of employment has responsibilities related to re-
sponding to an accident or incident involving the transpor-
tation of hazardous material;

(B) includes an individual employed by a State, polit-
ical subdivision of a State, or Indian tribe as a firefighter
or law enforcement officer; and

(C) includes an individual who volunteers to serve as
a firefighter for a State, political subdivision of a State, or
Indian tribe.

(11) “State” means—

(A) except in section 5119 of this title, a State of the
United States, the District of Columbia, Puerto Rico, the
Northern Mariana Islands, the Virgin Islands, American
Samoa, Guam, and any other territory or possession of the
United States designated by the Secretary; and

(B) in section 5119 of this title, a State of the United
States and the District of Columbia.

(12) “transports” or “transportation” means the movement

of property and loading, unloading, or storage incidental to the
movement.

(13) “United States” means all of the States.

§5103. General regulatory authority

(a) DESIGNATING MATERIAL AS HAZARDOUS.—The Secretary of
Transportation shall designate material (including an explosive, ra-

dioactive material, etiologic agent, flammable or combustible liquid
or solid, poison, oxidizing or corrosive material, and compressed
gas) or a group or class of material as hazardous when the Sec-
retary decides that transporting the material in commerce in a par-
ticular amount and form may pose an unreasonable risk to health
and safety or property.
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(b) REGULATIONS FOR SAFE TRANSPORTATION.—(1) The Sec-
retary shall prescribe regulations for the safe transportation of haz-
ardous material in intrastate, interstate, and foreign commerce.
The regulations—

(A) apply to a person—

(1) transporting hazardous material in commerce;

(i) causing hazardous material to be transported in
commerce; or

(iii) manufacturing, fabricating, marking, maintaining,
reconditioning, repairing, or testing a packaging or a con-
tainer that is represented, marked, certified, or sold by
that person as qualified for use in transporting hazardous
material in commerce; and
(B) shall govern safety aspects of the transportation of haz-

ardous material the Secretary considers appropriate.

(2) A proceeding to prescribe the regulations must be con-
ducted under section 553 of title 5, including an opportunity for in-
formal oral presentation.

§5103a. Limitation on issuance of hazmat licenses

(a) LIMITATION.—

(1) ISSUANCE OF LICENSES.—A State may not issue to any
individual a license to operate a motor vehicle transporting in
commerce a hazardous material unless the Secretary of Trans-
portation has first determined, upon receipt of a notification
under subsection (c)(1)(B), that the individual does not pose a
security risk warranting denial of the license.

(2) RENEWALS INCLUDED.—For the purposes of this section,
the term “issue”, with respect to a license, includes renewal of
the license.

(b) HAzZARDOUS MATERIALS DESCRIBED.—The limitation in sub-
section (a) shall apply with respect to—

(1) any material defined as a hazardous material by the
Secretary of Transportation; and

(2) any chemical or biological material or agent determined
by the Secretary of Health and Human Services or the Attor-
ney General as being a threat to the national security of the
United States.

(¢c) BACKGROUND RECORDS CHECK.—

(1) IN GENERAL.—Upon the request of a State regarding
issuance of a license described in subsection (a)(1) to an indi-
vidual, the Attorney General—

(A) shall carry out a background records check regard-
ing the individual; and

(B) upon completing the background records check,
shall notify the Secretary of Transportation of the comple-
tion and results of the background records check.

(2) SCOPE.—A background records check regarding an indi-
vidual under this subsection shall consist of the following:

(A) A check of the relevant criminal history data
bases.

(B) In the case of an alien, a check of the relevant
data bases to determine the status of the alien under the
immigration laws of the United States.
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(C) As appropriate, a check of the relevant inter-
national data bases through Interpol-U.S. National Cen-
tral Bureau or other appropriate means.

(d) REPORTING REQUIREMENT.—Each State shall submit to the
Secretary of Transportation, at such time and in such manner as
the Secretary may prescribe, the name, address, and such other in-
formation as the Secretary may require, concerning—

(1) each alien to whom the State issues a license described
in subsection (a); and

(2) each other individual to whom such a license is issued,
as the Secretary may require.

(e) ALIEN DEFINED.—In this section, the term “alien” has the
meaning given the term in section 101(a)(3) of the Immigration and
Nationality Act.

§5104. Representation and tampering

(a) REPRESENTATION.—A person may represent, by marking or
otherwise, that—

(1) a container, package, or packaging (or a component of
a container, package, or packaging) for transporting hazardous
material is safe, certified, or complies with this chapter only if
the container, package, or packaging (or a component of a con-
tainer, package, or packaging) meets the requirements of each
applicable regulation prescribed under this chapter; or

(2) hazardous material is present in a package, container,
motor vehicle, rail freight car, aircraft, or vessel only if the ma-
terial is present.

(b) TAMPERING.—A person may not alter, remove, destroy, or
otherwise tamper unlawfully with—

(1) a marking, label, placard, or description on a document
required under this chapter or a regulation prescribed under
this chapter; or

(2) a package, container, motor vehicle, rail freight car, air-
craft, or vessel used to transport hazardous material.

§5105. Transporting certain highly radioactive material

(a) DEFINITIONS.—In this section, “high-level radioactive
waste” and “spent nuclear fuel” have the same meanings given
those terms in section 2 of the Nuclear Waste Policy Act of 1982
(42 U.S.C. 10101).

(b) TRANSPORTATION SAFETY STUDY.—In consultation with the
Secretary of Energy, the Nuclear Regulatory Commission, poten-
tially affected States and Indian tribes, representatives of the rail
transportation industry, and shippers of high-level radioactive
waste and spent nuclear fuel, the Secretary of Transportation shall
conduct a study comparing the safety of using trains operated only
to transport high-level radioactive waste and spent nuclear fuel
with the safety of using other methods of rail transportation for
transporting that waste and fuel. The Secretary of Transportation
shall submit to Congress not later than November 16, 1991, a re-
port on the results of the study.

(c) SAFE RAIL TRANSPORTATION REGULATIONS.—Not later than
November 16, 1992, after considering the results of the study con-
ducted under subsection (b) of this section, the Secretary of Trans-
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portation shall prescribe amendments to existing regulations that
the Secretary considers appropriate to provide for the safe rail
transportation of high-level radioactive waste and spent nuclear
fuel, including trains operated only for transporting high-level ra-
dioactive waste and spent nuclear fuel.

(d) RouTEs AND MODES STUDY.—Not later than November 16,
1991, the Secretary of Transportation shall conduct a study to de-
cide which factors, if any, shippers and carriers should consider
when selecting routes and modes that would enhance overall public
safety related to the transportation of high-level radioactive waste
and spent nuclear fuel. The study shall include—

(1) notice and opportunity for public comment; and
(2) an assessment of the degree to which at least the fol-
lowing affect the overall public safety of the transportation:

(A) population densities.

(B) types and conditions of modal infrastructures (in-
cluding highways, railbeds, and waterways).

(C) quantities of high-level radioactive waste and
spent nuclear fuel.

(D) emergency response capabilities.

(E) exposure and other risk factors.

(F) terrain considerations.

(G) continuity of routes.

(H) available alternative routes.

(I) environmental impact factors.

(e) INSPECTIONS OF MOTOR VEHICLES TRANSPORTING CERTAIN
MATERIAL.—(1) Not later than November 16, 1991, the Secretary of
Transportation shall require by regulation that before each use of
a motor vehicle to transport a highway-route-controlled quantity of
radioactive material in commerce, the vehicle shall be inspected
and certified as complying with this chapter and applicable United
States motor carrier safety laws and regulations. The Secretary
may require that the inspection be carried out by an authorized
United States Government inspector or according to appropriate
State procedures.

(2) The Secretary of Transportation may allow a person, trans-
porting or causing to be transported a highway-route-controlled
quantity of radioactive material, to inspect the motor vehicle used
to transport the material and to certify that the vehicle complies
with this chapter. The inspector qualification requirements the Sec-
retary prescribes for an individual inspecting a motor vehicle apply
to an individual conducting an inspection under this paragraph.

§5106. Handling criteria

The Secretary of Transportation may prescribe criteria for han-
dling hazardous material, including—

(1) a minimum number of personnel;

(2) minimum levels of training and qualifications for per-
sonnel;

(3) the kind and frequency of inspections;

(4) equipment for detecting, warning of, and controlling
risks posed by the hazardous material,

(5) specifications for the use of equipment and facilities
used in handling and transporting the hazardous material; and
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(6) a system of monitoring safety procedures for trans-
porting the hazardous material.

§5107. Hazmat employee training requirements and grants

(a) TRAINING REQUIREMENTS.—The Secretary of Transportation
shall prescribe by regulation requirements for training that a
hazmat employer must give hazmat employees of the employer on
the safe loading, unloading, handling, storing, and transporting of
hazardous material and emergency preparedness for responding to
an accident or incident involving the transportation of hazardous
material. The regulations—

(1) shall establish the date, as provided by subsection (b)
of this section, by which the training shall be completed; and

(2) may provide for different training for different classes
or categories of hazardous material and hazmat employees.

(b) BEGINNING AND COMPLETING TRAINING.—A hazmat em-
ployer shall begin the training of hazmat employees of the em-
ployer not later than 6 months after the Secretary of Transpor-
tation prescribes the regulations under subsection (a) of this sec-
tion. The training shall be completed within a reasonable period of
time after—

(1) 6 months after the regulations are prescribed; or

(2) the date on which an individual is to begin carrying out
a duty or power of a hazmat employee if the individual is em-
ployed as a hazmat employee after the 6-month period.

(¢c) CERTIFICATION OF TRAINING.—After completing the train-
ing, each hazmat employer shall certify, with documentation the
Secretary of Transportation may require by regulation, that the
hazmat employees of the employer have received training and have
been tested on appropriate transportation areas of responsibility,
including at least one of the following:

(1) recognizing and understanding the Department of
Transportation hazardous material classification system.

(2) the use and limitations of the Department hazardous
material placarding, labeling, and marking systems.

(3) general handling procedures, loading and unloading
techniques, and strategies to reduce the probability of release
or d%mage during or incidental to transporting hazardous ma-
terial.

(4) health, safety, and risk factors associated with haz-
ardous material and the transportation of hazardous material.

(5) appropriate emergency response and communication
procedures for dealing with an accident or incident involving
hazardous material transportation.

(6) the use of the Department Emergency Response Guide-
book and recognition of its limitations or the use of equivalent
documents and recognition of the limitations of those docu-
ments.

(7) applicable hazardous material transportation regula-
tions.

(8) personal protection techniques.

(9) preparing a shipping document for transporting haz-
ardous material.
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(d) COORDINATION OF TRAINING REQUIREMENTS.—In consulta-
tion with the Administrator of the Environmental Protection Agen-
cy and the Secretary of Labor, the Secretary of Transportation
shall ensure that the training requirements prescribed under this
section do not conflict with or duplicate—

(1) the requirements of regulations the Secretary of Labor
prescribes related to hazard communication, and hazardous
waste operations, and emergency response that are contained
in part 1910 of title 29, Code of Federal Regulations; and

(2) the regulations the Agency prescribes related to worker
protection standards for hazardous waste operations that are
contained in part 311 of title 40, Code of Federal Regulations.
(e) TRAINING GRANTS.—The Secretary shall, subject to the

availability of funds under section 5127(c)(3), make grants for
training instructors to train hazmat employees under this section.
A grant under this subsection shall be made to a nonprofit hazmat
employee organization that demonstrates—

(1) expertise in conducting a training program for hazmat
employees; and

(2) the ability to reach and involve in a training program
a target population of hazmat employees.

(f) RELATIONSHIP TO OTHER LAWS.—(1) Chapter 35 of title 44
does not apply to an activity of the Secretary of Transportation
under subsections (a)—(d) of this section.

(2) An action of the Secretary of Transportation under sub-
sections (a)—(d) of this section and sections 5106, 5108(a)—(g)(1) and
(h), and 5109 of this title is not an exercise, under section 4(b)(1)
of the Occupational Safety and Health Act of 1970 (29 U.S.C.
653(b)(1)), of statutory authority to prescribe or enforce standards
or regulations affecting occupational safety or health.

(g) EXISTING EFFORT.—No grant under subsection (e) shall sup-
plant or replace existing employer-provided hazardous materials
training efforts or obligations.

§5108. Registration

(a) PERSONS REQUIRED TO FILE.—(1) A person shall file a reg-
istration statement with the Secretary of Transportation under this
subsection if the person is transporting or causing to be trans-
ported in commerce any of the following:

(1A) a highway-route-controlled quantity of radioactive ma-
terial.

(B) more than 25 kilograms of a class A or B explosive in
a motor vehicle, rail car, or transport container.

(C) more than one liter in each package of a hazardous
material the Secretary designates as extremely toxic by inhala-
tion.

(D) hazardous material in a bulk packaging, container, or
tank, as defined by the Secretary, if the bulk packaging, con-
tainer, or tank has a capacity of at least 3,500 gallons or more
than 468 cubic feet.

(E) a shipment of at least 5,000 pounds (except in a bulk
packaging) of a class of hazardous material for which
placarding of a vehicle, rail car, or freight container is required
under regulations prescribed under this chapter.
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(2) The Secretary of Transportation may require any of the fol-
lowing persons to file a registration statement with the Secretary
under this subsection:

(A) a person transporting or causing to be transported haz-
ardous material in commerce and not required to file a reg-
istration statement under paragraph (1) of this subsection.

(B) a person manufacturing, fabricating, marking, main-
taining, reconditioning, repairing, or testing a package or con-
tainer the person represents, marks, certifies, or sells for use
in transporting in commerce hazardous material the Secretary
designates.

(3) A person required to file a registration statement under
this subsection may transport or cause to be transported, or manu-
facture, fabricate, mark, maintain, recondition, repair, or test a
package or container for use in transporting, hazardous material,
only if the person has a statement on file as required by this sub-
section.

(4)1 The Secretary may waive the filing of a registration
statement, or the payment of a fee, required under this sub-
section, or both, for any person not domiciled in the United
States who solely offers hazardous materials for transportation
to the United States from a place outside the United States if
the country of which such person is a domiciliary does not re-
quire persons domiciled in the United States who solely offer
hazardous materials for transportation to the foreign country
from places in the United States to file registration statements,
or to pay fees, for making such an offer.

(b) FOrRM, CONTENTS, AND LIMITATION ON FILINGS.—(1) A reg-
istration statement under subsection (a) of this section shall be in
the form and contain information the Secretary of Transportation
requires by regulation. The Secretary may use existing forms of the
Department of Transportation and the Environmental Protection
Agency to carry out this subsection. The statement shall include—

(A) the name and principal place of business of the reg-
istrant;

(B) a description of each activity the registrant carries out
for which filing a statement under subsection (a) of this section
is required; and

(C) each State in which the person carries out the activity.
(2) A person carrying out more than one activity, or an activity

at more than one location, for which filing is required only has to
file one registration statement to comply with subsection (a) of this
section.

(¢) FILING DEADLINES AND AMENDMENTS.—(1) Each person re-
quired to file a registration statement under subsection (a) of this
section must file the first statement not later than March 31, 1992.
The Secretary of Transportation may extend that date to Sep-
tember 30, 1992, for activities referred to in subsection (a)(1) of this
section. A person shall renew the statement periodically consistent
with regulations the Secretary prescribes, but not more than once
each year and not less than once every 5 years.

1Margin so in law.
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(2) The Secretary of Transportation shall decide by regulation
when and under what circumstances a registration statement must
be amended and the procedures to follow in amending the state-
ment.

(d) SIMPLIFYING THE REGISTRATION PROCESS.—The Secretary of
Transportation may take necessary action to simplify the registra-
tion process under subsections (a)—(c) of this section and to mini-
mize the number of applications, documents, and other information
a person is required to file under this chapter and other laws of
the United States.

(e) COOPERATION WITH ADMINISTRATOR.—The Administrator of
the Environmental Protection Agency shall assist the Secretary of
Transportation in carrying out subsections (a)—(g)(1) and (h) of this
section by providing the Secretary with information the Secretary
requests to carry out the objectives of subsections (a)—(g)(1) and (h).

(f) AVAILABILITY OF STATEMENTS.—The Secretary of Transpor-
tation shall make a registration statement filed under subsection
(a) of this section available for inspection by any person for a fee
the Secretary establishes. However, this subsection does not re-
quire the release of information described in section 552(b) of title
5 or otherwise protected by law from disclosure to the public.

(g) FEES.—(1) The Secretary of Transportation may establish,
impose, and collect from a person required to file a registration
statement under subsection (a) of this section a fee necessary to
pay for the costs of the Secretary in processing the statement.

(2)(A) In addition to a fee established under paragraph (1) of
this subsection, the Secretary of Transportation shall establish and
impose by regulation and collect an annual fee. Subject to subpara-
graph (B) of this paragraph, the fee shall be at least $250 but not
more than $5,000 from each person required to file a registration
statement under this section. The Secretary shall determine the
amount of the fee under this paragraph on at least one of the fol-
lowing:

(i) gross revenue from transporting hazardous material.

(i) the type of hazardous material transported or caused
to be transported.

(iii)) the amount of hazardous material transported or
caused to be transported.

(iv) the number of shipments of hazardous material.

(v) the number of activities that the person carries out for
which filing a registration statement is required under this
section.

(vi) the threat to property, individuals, and the environ-
ment from an accident or incident involving the hazardous ma-
terial transported or caused to be transported.

(vii) the percentage of gross revenue derived from trans-
porting hazardous material.

(viii) the amount to be made available to carry out sections
5108(g)(2), 5115, and 5116 of this title.

(ix) other factors the Secretary considers appropriate.

(B) The Secretary of Transportation shall adjust the amount
being collected under this paragraph to reflect any unexpended bal-
ance in the account established under section 5116(i) of this title.

February 12, 2002
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However, the Secretary is not required to refund any fee collected
under this paragraph.

(C) The Secretary of Transportation shall transfer to the Sec-
retary of the Treasury amounts the Secretary of Transportation col-
lects under this paragraph for deposit in the account the Secretary
of the Treasury establishes under section 5116(i) of this title.

(h) MAINTAINING PROOF OF FILING AND PAYMENT OF FEES.—
The Secretary of Transportation may prescribe regulations requir-
ing a person required to file a registration statement under sub-
section (a) of this section to maintain proof of the filing and pay-
ment of fees imposed under subsection (g) of this section.

(i) RELATIONSHIP TO OTHER LAWS.—(1) Chapter 35 of title 44
does not apply to an activity of the Secretary of Transportation
under subsections (a)-(g)(1) and (h) of this section.

(2)(A) This section does not apply to an employee of a hazmat
employer.

(B) Subsections (a)-(h) of this section do not apply to a depart-
ment, agency, or instrumentality of the United States Government,
an authority of a State or political subdivision of a State, or an em-
ployee of a department, agency, instrumentality, or authority car-
rying out official duties.

§5109. Motor carrier safety permits

(a) REQUIREMENT.—A motor carrier may transport or cause to
be transported by motor vehicle in commerce hazardous material
only if the carrier holds a safety permit the Secretary of Transpor-
tation issues under this section authorizing the transportation and
keeps a copy of the permit, or other proof of its existence, in the
vehicle. The Secretary shall issue a permit if the Secretary finds
the carrier is fit, willing, and able—

(1) to provide the transportation to be authorized by the
permit;

(2) to comply with this chapter and regulations the Sec-
retary prescribes to carry out this chapter; and

(3) to comply with applicable United States motor carrier
safety laws and regulations and applicable minimum financial
responsibility laws and regulations.

(b) APPLICABLE TRANSPORTATION.—The Secretary shall pre-
scribe by regulation the hazardous material and amounts of haz-
ardous material to which this section applies. However, this section
shall apply at least to transportation by a motor carrier, in
amounts the Secretary establishes, of—

(1) a class A or B explosive;

(2) liquefied natural gas;

(3) hazardous material the Secretary designates as ex-
tremely toxic by inhalation; and

(4) a highway-route-controlled quantity of radioactive ma-
terial, as defined by the Secretary.

(¢) APPLICATIONS.—A motor carrier shall file an application
with the Secretary for a safety permit to provide transportation
under this section. The Secretary may approve any part of the ap-
plication or deny the application. The application shall be under
oath and contain information the Secretary requires by regulation.
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(d) AMENDMENTS, SUSPENSIONS, AND REVOCATIONS.—(1) After
notice and an opportunity for a hearing, the Secretary may amend,
suspend, or revoke a safety permit, as provided by procedures pre-
scribed under subsection (e) of this section, when the Secretary de-
cides the motor carrier is not complying with a requirement of this
chapter, a regulation prescribed under this chapter, or an applica-
ble United States motor carrier safety law or regulation or min-
imum financial responsibility law or regulation.

(2) If the Secretary decides an imminent hazard exists, the
Secretary may amend, suspend, or revoke a permit before sched-
uling a hearing.

(e) PROCEDURES.—The Secretary shall prescribe by
regulation—

(1) application procedures, including form, content, and
fees necessary to recover the complete cost of carrying out this
section;

(2) standards for deciding the duration, terms, and limita-
tions of a safety permit;

(3) procedures to amend, suspend, or revoke a permit; and

(4) other procedures the Secretary considers appropriate to
carry out this section.

(f) SHIPPER RESPONSIBILITY.—A person offering hazardous ma-
terial for motor vehicle transportation in commerce may offer the
material to a motor carrier only if the carrier has a safety permit
issued under this section authorizing the transportation.

(g) CONDITIONS.—A motor carrier may provide transportation
under a safety permit issued under this section only if the carrier
complies with conditions the Secretary finds are required to protect
public safety.

(h) REGULATIONS.—The Secretary shall prescribe regulations
necessary to carry out this section not later than November 16,
1991.

§5110. Shipping papers and disclosure

(a) PROVIDING SHIPPING PAPERS.—Each person offering for
transportation in commerce hazardous material to which the ship-
ping paper requirements of the Secretary of Transportation apply
shall provide to the carrier providing the transportation a shipping
paper that makes the disclosures the Secretary prescribes under
subsection (b) of this section.

(b) CONSIDERATIONS AND REQUIREMENTS.—In carrying out sub-
section (a) of this section, the Secretary shall consider and may
require—

(1) a description of the hazardous material, including the
proper shipping name;

(2) the hazard class of the hazardous material;

(3) the identification number (UN/NA) of the hazardous
material;

(4) immediate first action emergency response information
or a way for appropriate reference to the information (that
must be available immediately); and

(5) a telephone number for obtaining more specific han-
dling and mitigation information about the hazardous material
at any time during which the material is transported.



Q\COMP\TITLE49\491II

February 12, 2002

111 SUBTITLE 111 OF TITLE 49, U.S.C. Sec. 5112

(c) KEEPING SHIPPING PAPERS ON THE VEHICLE.—(1) A motor
carrier, and the person offering the hazardous material for trans-
portation if a private motor carrier, shall keep the shipping paper
on the vehicle transporting the material.

(2) Except as provided in paragraph (1) of this subsection, the
shipping paper shall be kept in a location the Secretary specifies
in a motor vehicle, train, vessel, aircraft, or facility until—

(A) the hazardous material no longer is in transportation;
or

(B) the documents are made available to a representative
of a department, agency, or instrumentality of the United

States Government or a State or local authority responding to

an accident or incident involving the motor vehicle, train, ves-

sel, aircraft, or facility.

(d) DISCLOSURE TO EMERGENCY RESPONSE AUTHORITIES.—
When an incident involving hazardous material being transported
in commerce occurs, the person transporting the material, imme-
diately on request of appropriate emergency response authorities,
shall disclose to the authorities information about the material.

(e) RETENTION OF PAPERS.—After the hazardous material to
which a shipping paper provided to a carrier under subsection (a)
applies is no longer in transportation, the person who provided the
shipping paper and the carrier required to maintain it under sub-
section (a) shall retain the paper or electronic image thereof for a
period of 1 year to be accessible through their respective principal
places of business. Such person and carrier shall, upon request,
make the shipping paper available to a Federal, State, or local gov-
ernment agency at reasonable times and locations.

§5111. Rail tank cars

A rail tank car built before January 1, 1971, may be used to
transport hazardous material in commerce only if the air brake
equipment support attachments of the car comply with the stand-
ards for attachments contained in sections 179.100-16 and 179.200-
19 of title 49, Code of Federal Regulations, in effect on November
16, 1990.

§5112. Highway routing of hazardous material

(a) APPLICATION.—(1) This section applies to a motor vehicle
only if the vehicle is transporting hazardous material in commerce
for which placarding of the vehicle is required under regulations
prescribed under this chapter. However, the Secretary of Transpor-
tation by regulation may extend application of this section or a
standard prescribed under subsection (b) of this section to—

(A) any use of a vehicle under this paragraph to transport
any hazardous material in commerce; and

(B) any motor vehicle used to transport hazardous mate-
rial in commerce.

(2) Except as provided by subsection (d) of this section and sec-
tion 5125(c) of this title, each State and Indian tribe may establish,
maintain, and enforce—

(A) designations of specific highway routes over which haz-
ardous material may and may not be transported by motor ve-
hicle; and
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~ (B) limitations and requirements related to highway rout-
ing.
(b) STANDARDS FOR STATES AND INDIAN TRIBES.—(1) The Sec-

retary, in consultation with the States, shall prescribe by regula-
tion standards for States and Indian tribes to use in carrying out
subsection (a) of this section. The standards shall include—

(A) a requirement that a highway routing designation, lim-
itation, or requirement of a State or Indian tribe shall enhance
public safety in the area subject to the jurisdiction of the State
or tribe and in areas of the United States not subject to the
jurisdiction of the State or tribe and directly affected by the
designation, limitation, or requirement;

(B) minimum procedural requirements to ensure public
participation when the State or Indian tribe is establishing a
highway routing designation, limitation, or requirement;

(C) a requirement that, in establishing a highway routing
designation, limitation, or requirement, a State or Indian tribe
consult with appropriate State, local, and tribal officials having
jurisdiction over areas of the United States not subject to the
Jurisdiction of that State or tribe establishing the designation,
limitation, or requirement and with affected industries;

(D) a requirement that a highway routing designation, lim-
itation, or requirement of a State or Indian tribe shall ensure
through highway routing for the transportation of hazardous
material between adjacent areas;

(E) a requirement that a highway routing designation, lim-
itation, or requirement of one State or Indian tribe affecting
the transportation of hazardous material in another State or
tribe may be established, maintained, and enforced by the
State or tribe establishing the designation, limitation, or re-
quirement only if—

(i) the designation, limitation, or requirement is
agreed to by the other State or tribe within a reasonable
period or is approved by the Secretary under subsection (d)
of this section; and

(ii) the designation, limitation, or requirement is not
an unreasonable burden on commerce;

(F) a requirement that establishing a highway routing des-
ignation, limitation, or requirement of a State or Indian tribe
be completed in a timely way;

(G) a requirement that a highway routing designation, lim-
itation, or requirement of a State or Indian tribe provide rea-
sonable routes for motor vehicles transporting hazardous mate-
rial to reach terminals, facilities for food, fuel, repairs, and
rest, and places to load and unload hazardous material,

(H) a requirement that a State be responsible—

(i) for ensuring that political subdivisions of the State
comply with standards prescribed under this subsection in
establishing, maintaining, and enforcing a highway rout-
ing designation, limitation, or requirement; and

(i) for resolving a dispute between political subdivi-
sions; and
(I) a requirement that, in carrying out subsection (a) of

this section, a State or Indian tribe shall consider—
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(i) population densities;

(ii) the types of highways;

(iii) the types and amounts of hazardous material;
(iv) emergency response capabilities;

(v) the results of consulting with affected persons;
(vi) exposure and other risk factors;

(vii) terrain considerations;

(viii) the continuity of routes;

(ix) alternative routes;

(x) the effects on commerce;

(xi) delays in transportation; and

(xii) other factors the Secretary considers appropriate.

(2) The Secretary may not assign a specific weight that a State
or Indian tribe shall use when considering the factors under para-
graph (1)(I) of this subsection.

(c) LisT oF ROUTE DESIGNATIONS.—In coordination with the
States, the Secretary shall update and publish periodically a list of
currently effective hazardous material highway route designations.

(d) DispUTE RESOLUTION.—(1) The Secretary shall prescribe
regulations for resolving a dispute related to through highway rout-
ing or to an agreement with a proposed highway route designation,
limitation, or requirement between or among States, political sub-
divisions of different States, or Indian tribes.

(2) A State or Indian tribe involved in a dispute under this
subsection may petition the Secretary to resolve the dispute. The
Secretary shall resolve the dispute not later than one year after re-
ceiving the petition. The resolution shall provide the greatest level
of highway safety without being an unreasonable burden on com-
merce and shall ensure compliance with standards prescribed
under subsection (b) of this section.

(3)(A) After a petition is filed under this subsection, a civil ac-
tion about the subject matter of the dispute may be brought in a
court only after the earlier of—

(i) the day the Secretary issues a final decision; or
(i1) the last day of the one-year period beginning on the
day the Secretary receives the petition.

(B) A State or Indian tribe adversely affected by a decision of
the Secretary under this subsection may bring a civil action for ju-
dicial review of the decision in an appropriate district court of the
United States not later than 89 days after the day the decision be-
comes final.

(e) RELATIONSHIP TO OTHER LAWS.—This section and regula-
tions prescribed under this section do not affect sections 31111 and
31113 of this title or section 127 of title 23.

(f) EXISTING RADIOACTIVE MATERIAL ROUTING REGULATIONS.—
The Secretary is not required to amend or again prescribe regula-
tions related to highway routing designations over which radio-
active material may and may not be transported by motor vehicles,
and limitations and requirements related to the routing, that were
in effect on November 16, 1990.

§5113. Unsatisfactory safety rating
See section 31144.
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§5114. Air transportation of ionizing radiation material

(a) TRANSPORTING IN AIR COMMERCE.—Material that emits ion-
izing radiation spontaneously may be transported on a passenger-
carrying aircraft in air commerce (as defined in section 40102(a) of
this title) only if the material is intended for a use in, or incident
to, research or medical diagnosis or treatment and does not present
an unreasonable hazard to health and safety when being prepared
for, and during, transportation.

(b) PROCEDURES.—The Secretary of Transportation shall pre-
scribe procedures for monitoring and enforcing regulations pre-
scribed under this section.

(¢) NONAPPLICATION.—This section does not apply to material
the Secretary decides does not pose a significant hazard to health
or safety when transported because of its low order of radioactivity.

§5115. Training curriculum for the public sector

(a) DEVELOPMENT AND UPDATING.—Not later than November
16, 1992, in coordination with the Director of the Federal Emer-
gency Management Agency, Chairman of the Nuclear Regulatory
Commission, Administrator of the Environmental Protection Agen-
cy, Secretaries of Labor, Energy, and Health and Human Services,
and Director of the National Institute of Environmental Health
Sciences, and using the existing coordinating mechanisms of the
national response team and, for radioactive material, the Federal
Radiological Preparedness Coordinating Committee, the Secretary
of Transportation shall develop and update periodically a cur-
riculum consisting of a list of courses necessary to train public sec-
tor emergency response and preparedness teams. Only in devel-
oping the curriculum, the Secretary of Transportation shall consult
with regional response teams established under the national con-
tingency plan established under section 105 of the Comprehensive
Environmental Response, Compensation, and Liability Act of 1980
(42 U.S.C. 9605), representatives of commissions established under
section 301 of the Emergency Planning and Community Right-To-
Know Act of 1986 (42 U.S.C. 11001), persons (including govern-
mental entities) that provide training for responding to accidents
and incidents involving the transportation of hazardous material,
and representatives of persons that respond to those accidents and
incidents.

(b) REQUIREMENTS.—The curriculum developed under sub-
section (a) of this section—

(1) shall include—

(A) a recommended course of study to train public sec-
tor employees to respond to an accident or incident involv-
ing the transportation of hazardous material and to plan
for those responses;

(B) recommended basic courses and minimum number
of hours of instruction necessary for public sector employ-
ees to be able to respond safely and efficiently to an acci-
dent or incident involving the transportation of hazardous
material and to plan those responses; and

(C) appropriate emergency response training and plan-
ning programs for public sector employees developed under
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other United States Government grant programs, includ-
ing those developed with grants made under section 126(g)
of the Superfund Amendments and Reauthorization Act of
1986 (42 U.S.C. 9660a); and
(2) may include recommendations on material appropriate
for use in a recommended basic course described in clause
(1)(B) of this subsection.
(¢) TRAINING ON COMPLYING WITH LEGAL REQUIREMENTS.—A

recommended basic course described in subsection (b)(1)(B) of this

section shall provide the training necessary for public sector em-

ployees to comply with—

(1) regulations related to hazardous waste operations and
emergency response contained in part 1910 of title 29, Code of
Federal Regulations, prescribed by the Secretary of Labor;

(2) regulations related to worker protection standards for
hazardous waste operations contained in part 311 of title 40,
Co((ile of Federal Regulations, prescribed by the Administrator;
an

(3) standards related to emergency response training pre-
scribed by the National Fire Protection Association.

(d) DISTRIBUTION AND PUBLICATION.—With the national re-

sponse team—

(1) the Director of the Federal Emergency Management
Agency shall distribute the curriculum and any updates to the
curriculum to the regional response teams and all committees
and commissions established under section 301 of the Emer-
gency Planning and Community Right-To-Know Act of 1986
(42 U.S.C. 11001); and

(2) the Secretary of Transportation may publish a list of
programs that uses a course developed under this section for
training public sector employees to respond to an accident or
incident involving the transportation of hazardous material.

§5116. Planning and training grants, monitoring, and re-

view
(a) PLANNING GRANTS.—(1) The Secretary of Transportation

shall make grants to States and Indian tribes—

(A) to develop, improve, and carry out emergency plans
under the Emergency Planning and Community Right-To-
Know Act of 1986 (42 U.S.C. 11001 et seq.), including
ascertaining flow patterns of hazardous material on lands
under the jurisdiction of a State or Indian tribe, and between
lands under the jurisdiction of a State or Indian tribe and
lands of another State or Indian tribe; and

(B) to decide on the need for a regional hazardous material
emergency response team.

(2) The Secretary of Transportation may make a grant to a

State or Indian tribe under paragraph (1) of this subsection in a
fiscal year only if—

(A) the State or Indian tribe certifies that the total amount
the State or Indian tribe expends (except amounts of the
United States Government) to develop, improve, and carry out
emergency plans under the Act will at least equal the average
level of expenditure for the last 2 fiscal years; and
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(B) the State agrees to make available at least 75 percent
of the amount of the grant under paragraph (1) of this sub-
section in the fiscal year to local emergency planning commit-
tees established under section 301(c) of the Act (42 U.S.C.
11001(c)) to develop emergency plans under the Act.

(3)1 A State or Indian tribe receiving a grant under this
subsection shall ensure that planning under the grant is co-
ordinated with emergency planning conducted by adjacent
States and Indian tribes.

(b) TRAINING GRANTS.—(1) The Secretary of Transportation
shall make grants to States and Indian tribes to train public sector
employees to respond to accidents and incidents involving haz-
ardous material.

(2) The Secretary of Transportation may make a grant under
paragraph (1) of this subsection in a fiscal year—

(A) to a State or Indian tribe only if the State or tribe cer-
tifies that the total amount the State or tribe expends (except
amounts of the Government) to train public sector employees
to respond to an accident or incident involving hazardous ma-
terial will at least equal the average level of expenditure for
the last 2 fiscal years;

(B) to a State or Indian tribe only if the State or tribe
makes an agreement with the Secretary that the State or tribe
will use in that fiscal year, for training public sector employees
to respond to an accident or incident involving hazardous
material—

(i) a course developed or identified under section 5115
of this title; or

(i) another course the Secretary decides is consistent
with the objectives of this section; and

(C) to a State only if the State agrees to make available
at least 75 percent of the amount of the grant under paragraph
(1) of this subsection in the fiscal year for training public sec-
tor employees a political subdivision of the State employs or
uses.

(3) A grant under this subsection may be used—

(A) to pay—

(i) the tuition costs of public sector employees being
trained;

(ii) travel expenses of those employees to and from the
training facility;

(iii) room and board of those employees when at the
training facility; and

(iv) travel expenses of individuals providing the train-

ng;

(B) by the State, political subdivision, or Indian tribe to
provide the training; and

(C) to make an agreement the Secretary of Transportation
approves authorizing a person (including an authority of a
State or political subdivision of a State or Indian tribe) to pro-
vide the training—

1Margin so in law.
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(i) if the agreement allows the Secretary and the State
or tribe to conduct random examinations, inspections, and
audits of the training without prior notice; and

(ii) if the State or tribe conducts at least one on-site
observation of the training each year.

(4) The Secretary of Transportation shall allocate amounts
made available for grants under this subsection for a fiscal year
among eligible States and Indian tribes based on the needs of the
States and tribes for emergency response training. In making a de-
cision about those needs, the Secretary shall consider—

(A) the number of hazardous material facilities in the

State or on land under the jurisdiction of the tribe;

(B) the types and amounts of hazardous material trans-
ported in the State or on that land;

(C) whether the State or tribe imposes and collects a fee
on transporting hazardous material;

(D) whether the fee is used only to carry out a purpose re-
lated to transporting hazardous material; and

(E) other factors the Secretary decides are appropriate to
carry out this subsection.

(c) COMPLIANCE WITH CERTAIN LAW.—The Secretary of Trans-
portation may make a grant to a State under this section in a fiscal
year only if the State certifies that the State complies with sections
301 and 303 of the Emergency Planning and Community Right-To-
Know Act of 1986 (42 U.S.C. 11001, 11003).

(d) APPLICATIONS.—A State or Indian tribe interested in receiv-
ing a grant under this section shall submit an application to the
Secretary of Transportation. The application must be submitted at
the time, and contain information, the Secretary requires by regu-
lation to carry out the objectives of this section.

(e) GOVERNMENT'S SHARE OF COSTS.—A grant under this sec-
tion is for 80 percent of the cost the State or Indian tribe incurs
in the fiscal year to carry out the activity for which the grant is
made. Amounts of the State or tribe under subsections (a)(2)(A)
and (b)(2)(A) of this section are not part of the non-Government
share under this subsection.

(f) MONITORING AND TECHNICAL ASSISTANCE.—In coordination
with the Secretaries of Transportation and Energy, Administrator
of the Environmental Protection Agency, and Director of the Na-
tional Institute of Environmental Health Sciences, the Director of
the Federal Emergency Management Agency shall monitor public
sector emergency response planning and training for an accident or
incident involving hazardous material. Considering the results of
the monitoring, the Secretaries, Administrator, and Directors each
shall provide technical assistance to a State, political subdivision of
a State, or Indian tribe for carrying out emergency response train-
ing and planning for an accident or incident involving hazardous
material and shall coordinate the assistance using the existing co-
ordinating mechanisms of the national response team and, for ra-
dioactive material, the Federal Radiological Preparedness Coordi-
nating Committee.

(g) DELEGATION OF AUTHORITY.—To minimize administrative
costs and to coordinate Government grant programs for emergency
response training and planning, the Secretary of Transportation
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may delegate to the Directors of the Federal Emergency Manage-
ment Agency and National Institute of Environmental Health
Sciences, Chairman of the Nuclear Regulatory Commission, Admin-
istrator of the Environmental Protection Agency, and Secretaries of
Labor and Energy any of the following:

(1) authority to receive applications for grants under this
section.

(2) authority to review applications for technical compli-
ance with this section.

(3) authority to review applications to recommend approval
or disapproval.

(4) any other ministerial duty associated with grants
under this section.

(h) MINIMIZING DUPLICATION OF EFFORT AND EXPENSES.—The
Secretaries of Transportation, Labor, and Energy, Directors of the
Federal Emergency Management Agency and National Institute of
Environmental Health Sciences, Chairman of the Nuclear Regu-
latory Commission, and Administrator of the Environmental Pro-
tection Agency shall review periodically, with the head of each de-
partment, agency, or instrumentality of the Government, all emer-
gency response and preparedness training programs of that depart-
ment, agency, or instrumentality to minimize duplication of effort
and expense of the department, agency, or instrumentality in car-
rying out the programs and shall take necessary action to minimize
duplication.

(i) ANNUAL REGISTRATION FEE ACCOUNT AND ITS USES.—The
Secretary of the Treasury shall establish an account in the Treas-
ury into which the Secretary of the Treasury shall deposit amounts
the Secretary of Transportation collects under section 5108(g)(2)(A)
of this title and transfers to the Secretary of the Treasury under
section 5108(g)(2)(C) of this title. Without further appropriation,
amounts in the account are available—

(1) to make grants under this section;

(2) to monitor and provide technical assistance under sub-
section (f) of this section; and

(3) to pay administrative costs of carrying out this section
and sections 5108(g)(2) and 5115 of this title, except that not
more than 10 percent of the amounts made available from the
account in a fiscal year may be used to pay those costs.

(j) SUPPLEMENTAL TRAINING GRANTS.—

(1) In order to further the purposes of subsection (b), the
Secretary shall, subject to the availability of funds, make
grants to national nonprofit employee organizations engaged
solely in fighting fires for the purpose of training instructors
to conduct hazardous materials response training programs for
individuals with statutory responsibility to respond to haz-
ardous materials accidents and incidents.

(2) For the purposes of this subsection the Secretary, after
consultation with interested organizations, shall—

(A) identify regions or locations in which fire depart-
ments or other organizations which provide emergency re-
sponse to hazardous materials transportation accidents
and incidents are in need of hazardous materials training;
and
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(B) prioritize such needs and develop a means for
identifying additional specific training needs.

(3) Funds granted to an organization under this subsection
shall only be used—

(A) to train instructors to conduct hazardous materials
response training programs;

(B) to purchase training equipment used exclusively to
train instructors to conduct such training programs; and

(C) to disseminate such information and materials as
are necessary for the conduct of such training programs.

(4) The Secretary may only make a grant to an organiza-
tion under this subsection in a fiscal year if the organization
enters into an agreement with the Secretary to train instruc-
tors to conduct hazardous materials response training pro-
grams in such fiscal year that will use—

(A) a course or courses developed or identified under
section 5115 of this title; or

(B) other courses which the Secretary determines are
consistent with the objectives of this subsection;

for training individuals with statutory responsibility to respond

to accidents and incidents involving hazardous materials. Such

agreement also shall provide that training courses shall be
open to all such individuals on a nondiscriminatory basis.

(5) The Secretary may impose such additional terms and
conditions on grants to be made under this subsection as the
Secretary determines are necessary to protect the interests of
the United States and to carry out the objectives of this sub-
section.

(k) REPORTS.—Not later than September 30, 1997, the Sec-
retary shall submit to Congress a report on the allocation and uses
of training grants authorized under subsection (b) for fiscal year
1993 through fiscal year 1996 and grants authorized under sub-
section (j) and section 5107 for fiscal years 1995 and 1996. Such re-
port shall identify the ultimate recipients of training grants and in-
clude a detailed accounting of all grant expenditures by grant re-
cipients, the number of persons trained under the grant programs,
and an evaluation of the efficacy of training programs carried out.

§5117. Exemptions and exclusions

(a) AuTHORITY TO EXEMPT.—(1) As provided under procedures
prescribed by regulation, the Secretary of Transportation may issue
an exemption from this chapter or a regulation prescribed under
section 5103(b), 5104, 5110, or 5112 of this title to a person trans-
porting, or causing to be transported, hazardous material in a way
that achieves a safety level—

(A) at least equal to the safety level required under this
chapter; or
(B) consistent with the public interest and this chapter, if

a required safety level does not exist.

(2) An exemption under this subsection is effective for not more
than 2 years and may be renewed on application to the Secretary.

(b) APPLICATIONS.—When applying for an exemption or re-
newal of an exemption under this section, the person must provide
a safety analysis prescribed by the Secretary that justifies the ex-
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emption. The Secretary shall publish in the Federal Register notice
that an application for an exemption has been filed and shall give
the public an opportunity to inspect the safety analysis and com-
ment on the application. This subsection does not require the re-
lease of information protected by law from public disclosure.

(¢) AppLICATIONS To BE DEALT WITH PROMPTLY.—The Sec-
retary shall issue or renew the exemption for which an application
was filed or deny such issuance or renewal within 180 days after
the first day of the month following the date of the filing of such
application, or the Secretary shall publish a statement in the Fed-
eral Register of the reason why the Secretary’s decision on the ex-
emption is delayed, along with an estimate of the additional time
necessary before the decision is made.

(d) ExcLusiONs.—(1) The Secretary shall exclude, in any part,
from this chapter and regulations prescribed under this chapter—

(A) a public vessel (as defined in section 2101 of title 46);

(B) a vessel exempted under section 3702 of title 46 from
chapter 37 of title 46; and

(C) a vessel to the extent it is regulated under the Ports
and Waterways Safety Act of 1972 (33 U.S.C. 1221 et seq.).

(2) This chapter and regulations prescribed under this chapter
do not prohibit—

(A) or regulate transportation of a firearm (as defined in
section 232 of title 18), or ammunition for a firearm, by an in-
dividual for personal use; or

(B) transportation of a firearm or ammunition in com-
merce.

(e) LIMITATION ON AUTHORITY.—Unless the Secretary decides
that an emergency exists, an exemption or renewal granted under
this section is the only way a person subject to this chapter may
be exempt from this chapter.

§5118. Inspectors

(a) GENERAL REQUIREMENT.—The Secretary of Transportation
shall maintain the employment of 30 hazardous material safety in-
spectors more than the total number of safety inspectors authorized
for the fiscal year that ended September 30, 1990, for the Federal
Railroad Administration, the Federal Highway Administration, and
the Research and Special Programs Administration.

(b) ALLOCATION TO PROMOTE SAFETY IN TRANSPORTING RADIO-
ACTIVE MATERIAL.—(1) The Secretary shall ensure that 10 of the 30
additional inspectors focus on promoting safety in transporting ra-
dioactive material, as defined by the Secretary, including
inspecting—

(A) at the place of origin, shipments of high-level radio-
active waste or nuclear spent material (as those terms are de-
fined in section 5105(a) of this title); and

(B) to the maximum extent practicable shipments of radio-
active material that are not high-level radioactive waste or nu-
clear spent material.

(2) In carrying out their duties, those 10 additional inspectors
shall cooperate to the greatest extent possible with safety inspec-
tors of the Nuclear Regulatory Commission and appropriate State
and local government officials.
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(3) Those 10 additional inspectors shall be allocated as follows:

(A) one to the Research and Special Programs Administra-
tion.

(B) 3 to the Federal Railroad Administration.

(C) 3 to the Federal Highway Administration.

(D) the other 3 among the administrations referred to in
clauses (A)—(C) of this paragraph as the Secretary decides.

(¢) ALLOCATION OF OTHER INSPECTORS.—The Secretary shall
allocate, as the Secretary decides, the 20 additional inspectors au-
thorized under this section and not allocated under subsection (b)
of this section among the administrations referred to in subsection
(b)(3)(A)—(C) of this section.

§5119. Uniform forms and procedures

(a) WORKING GROUP.—The Secretary of Transportation shall
establish a working group of State and local government officials,
including representatives of the National Governors’ Association,
the National Association of Counties, the National League of Cities,
the United States Conference of Mayors, and the National Con-
ference of State Legislatures. The purposes of the working group
are—

(1) to establish uniform forms and procedures for a State—

(A) to register persons that transport or cause to be
transported hazardous material by motor vehicle in the

State; and

(B) to allow the transportation of hazardous material
in the State; and

(2) to decide whether to limit the filing of any State reg-
istration and permit forms and collection of filing fees to the
State in which the person resides or has its principal place of
business.

(b) CONSULTATION AND REPORTING.—The working group—

(1) shall consult with persons subject to registration and
pel("imit requirements described in subsection (a) of this section;
an

(2) not later than November 16, 1993, shall submit to the
Secretary, the Committee on Commerce, Science, and Trans-
portation of the Senate, and the Committee on Transportation
and Infrastructure of the House of Representatives a final re-
port that contains—

(A) a detailed statement of its findings and conclu-
sions; and

(B) its joint recommendations on the matters referred
to in subsection (a) of this section.

(c) REGULATIONS ON RECOMMENDATIONS.—(1) The Secretary
shall prescribe regulations to carry out the recommendations con-
tained in the report submitted under subsection (b) of this section
with which the Secretary agrees. The regulations shall be pre-
scribed by the later of the last day of the 3-year period beginning
on the date the working group submitted its report or the last day
of the 90-day period beginning on the date on which at least 26
States adopt all of the recommendations of the report. A regulation
prescribed under this subsection may not define or limit the
amount of a fee a State may impose or collect.
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(2) A regulation prescribed under this subsection takes effect
one year after it is prescribed. The Secretary may extend the one-
year period for an additional year for good cause. After a regulation
is effective, a State may establish, maintain, or enforce a require-
ment related to the same subject matter only if the requirement is
the same as the regulation.

(3) In consultation with the working group, the Secretary shall
develop a procedure to eliminate differences in how States carry
out a regulation prescribed under this subsection.

(d) RELATIONSHIP TO OTHER LAWS.—The Federal Advisory
Committee Act (5 App. U.S.C.) does not apply to the working

group.

§5120. International uniformity of standards and require-
ments

(a) PARTICIPATION IN INTERNATIONAL FORUMS.—Subject to
guidance and direction from the Secretary of State, the Secretary
of Transportation shall participate in international forums that es-
tablish or recommend mandatory standards and requirements for
transporting hazardous material in international commerce.

(b) CONSULTATION.—The Secretary of Transportation may con-
sult with interested authorities to ensure that, to the extent prac-
ticable, regulations the Secretary prescribes under sections 5103(b),
5104, 5110, and 5112 of this title are consistent with standards re-
lated to transporting hazardous material that international au-
thorities adopt.

(¢) DIFFERENCES WITH INTERNATIONAL STANDARDS AND RE-
QUIREMENTS.—This section—

(1) does not require the Secretary of Transportation to pre-
scribe a standard identical to a standard adopted by an inter-
national authority if the Secretary decides the standard is un-
necessary or unsafe; and

(2) does not prohibit the Secretary from prescribing a safe-
ty requirement more stringent than a requirement included in
a standard adopted by an international authority if the Sec-
retary decides the requirement is necessary in the public inter-
est.

§5121. Administrative

(a) GENERAL AUTHORITY.—To carry out this chapter, the Sec-
retary of Transportation may investigate, make reports, issue sub-
penas, conduct hearings, require the production of records and
property, take depositions, and conduct research, development,
demonstration, and training activities. After notice and an oppor-
tunity for a hearing, the Secretary may issue an order requiring
compliance with this chapter or a regulation prescribed under this
chapter.

(b) RECORDS, REPORTS, AND INFORMATION.—A person subject to
this chapter shall—

(1) maintain records, make reports, and provide informa-
tion the Secretary by regulation or order requires; and

(2) make the records, reports, and information available
when the Secretary requests.
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(c) INSPECTION.—(1) The Secretary may authorize an officer,
employee, or agent to inspect, at a reasonable time and in a reason-
able way, records and property related to—

(A) manufacturing, fabricating, marking, maintaining, re-
conditioning, repairing, testing, or distributing a packaging or
a container for use by a person in transporting hazardous ma-
terial in commerce; or

(B) the transportation of hazardous material in commerce.
(2) An officer, employee, or agent under this subsection shall

display proper credentials when requested.

(d) FACILITY, STAFF, AND REPORTING SYSTEM ON RISKS, EMER-
GENCIES, AND ACTIONS.—(1) The Secretary shall—

(A) maintain a facility and technical staff sufficient to pro-
vide, within the United States Government, the capability of
evaluating a risk related to the transportation of hazardous
material and material alleged to be hazardous;

(B) maintain a central reporting system and information
center capable of providing information and advice to law en-
forcement and firefighting personnel, other interested individ-
uals, and officers and employees of the Government and State
and local governments on meeting an emergency related to the
transportation of hazardous material; and

(C) conduct a continuous review on all aspects of trans-
porting hazardous material to decide on and take appropriate
actions to ensure safe transportation of hazardous material.

(2) Paragraph (1) of this subsection does not prevent the Sec-
retary from making a contract with a private entity for use of a
supplemental reporting system and information center operated
and maintained by the contractor.

(e) REPORT.—The Secretary shall, once every 2 years, prepare
and submit to the President for transmittal to the Congress a com-
prehensive report on the transportation of hazardous materials
during the preceding 2 calendar years. The report shall include—

(1) a statistical compilation of accidents and casualties re-
lated to the transportation of hazardous material,

(2) a list and summary of applicable Government regula-
tions, criteria, orders, and exemptions;

(3) a summary of the basis for each exemption;

(4) an evaluation of the effectiveness of enforcement activi-
ties and the degree of voluntary compliance with regulations;

(5) a summary of outstanding problems in carrying out
this chapter in order of priority; and

(6) recommendations for appropriate legislation.

§5122. Enforcement

(a) GENERAL.—At the request of the Secretary of Transpor-
tation, the Attorney General may bring a civil action in an appro-
priate district court of the United States to enforce this chapter or
a regulation prescribed or order issued under this chapter. The
court may award appropriate relief, including punitive damages.

(b) IMMINENT HAZARDS.—(1) If the Secretary has reason to be-
lieve that an imminent hazard exists, the Secretary may bring a
civil action in an appropriate district court of the United States—
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(A) to suspend or restrict the transportation of the haz-
ardous material responsible for the hazard; or
(B) to eliminate or ameliorate the hazard.

(2) On request of the Secretary, the Attorney General shall
bring an action under paragraph (1) of this subsection.

(¢) WITHHOLDING OF CLEARANCE.—(1) If any owner, operator,
or individual in charge of a vessel is liable for a civil penalty under
section 5123 of this title or for a fine under section 5124 of this
title, or if reasonable cause exists to believe that such owner, oper-
ator, or individual in charge may be subject to such a civil penalty
or fine, the Secretary of the Treasury, upon the request of the Sec-
retary, shall with respect to such vessel refuse or revoke any clear-
ance required by section 4197 of the Revised Statutes of the United
States (46 App. U.S.C. 91).

(2) Clearance refused or revoked under this subsection may be
granted upon the filing of a bond or other surety satisfactory to the
Secretary.

§5123. Civil penalty

(a) PENALTY.—(1) A person that knowingly violates this chap-
ter or a regulation prescribed or order issued under this chapter is
liable to the United States Government for a civil penalty of at
least $250 but not more than $25,000 for each violation. A person
acts knowingly when—

(A) the person has actual knowledge of the facts giving rise
to the violation; or

(B) a reasonable person acting in the circumstances and
exercising reasonable care would have that knowledge.

(2) A separate violation occurs for each day the violation, com-
mitted by a person that transports or causes to be transported haz-
ardous material, continues.

(b) HEARING REQUIREMENT.—The Secretary of Transportation
may find that a person has violated this chapter or a regulation
prescribed under this chapter only after notice and an opportunity
for a hearing. The Secretary shall impose a penalty under this sec-
tilon by giving the person written notice of the amount of the pen-
alty.

(¢) PENALTY CONSIDERATIONS.—In determining the amount of
a civil penalty under this section, the Secretary shall consider—

(1) the nature, circumstances, extent, and gravity of the
violation;

(2) with respect to the violator, the degree of culpability,
any history of prior violations, the ability to pay, and any effect
on the ability to continue to do business; and

(3) other matters that justice requires.

(d) CrviL AcTiONs To CoLLECT.—The Attorney General may
bring a civil action in an appropriate district court of the United
States to collect a civil penalty under this section.

(e) COMPROMISE.—The Secretary may compromise the amount
of a civil penalty imposed under this section before referral to the
Attorney General.

(f) SETOFF.—The Government may deduct the amount of a civil
penalty imposed or compromised under this section from amounts
it owes the person liable for the penalty.



Q\COMP\TITLE49\491II

February 12, 2002

125 SUBTITLE 111 OF TITLE 49, U.S.C. Sec. 5125

(g) DEPOSITING AMOUNTS COLLECTED.—Amounts collected
under this section shall be deposited in the Treasury as miscella-
neous receipts.

§5124. Criminal penalty

A person knowingly violating section 5104(b) of this title or
willfully violating this chapter or a regulation prescribed or order
issued under this chapter shall be fined under title 18, imprisoned
for not more than 5 years, or both.

§5125. Preemption

(a) GENERAL.—Except as provided in subsections (b), (c), and
(e) of this section and unless authorized by another law of the
United States, a requirement of a State, political subdivision of a
State, or Indian tribe is preempted if—

(1) complying with a requirement of the State, political
subdivision, or tribe and a requirement of this chapter or a
regulation prescribed under this chapter is not possible; or

(2) the requirement of the State, political subdivision, or
tribe, as applied or enforced, is an obstacle to accomplishing
and carrying out this chapter or a regulation prescribed under
this chapter.

(b) SUBSTANTIVE DIFFERENCES.—(1) Except as provided in sub-
section (c) of this section and unless authorized by another law of
the United States, a law, regulation, order, or other requirement of
a State, political subdivision of a State, or Indian tribe about any
of the following subjects, that is not substantively the same as a
provision of this chapter or a regulation prescribed under this
chapter, is preempted:

(A) the designation, description, and classification of haz-
ardous material.

(B) the packing, repacking, handling, labeling, marking,
and placarding of hazardous material.

(C) the preparation, execution, and use of shipping docu-
ments related to hazardous material and requirements related
to the number, contents, and placement of those documents.

(D) the written notification, recording, and reporting of the
unintentional release in transportation of hazardous material.

(E) the design, manufacturing, fabricating, marking, main-
tenance, reconditioning, repairing, or testing of a packaging or
a container represented, marked, certified, or sold as qualified
for use in transporting hazardous material.

(2) If the Secretary of Transportation prescribes or has pre-
scribed under section 5103(b), 5104, 5110, or 5112 of this title or
prior comparable provision of law a regulation or standard related
to a subject referred to in paragraph (1) of this subsection, a State,
political subdivision of a State, or Indian tribe may prescribe, issue,
maintain, and enforce only a law, regulation, standard, or order
about the subject that is substantively the same as a provision of
this chapter or a regulation prescribed or order issued under this
chapter. The Secretary shall decide on and publish in the Federal
Register the effective date of section 5103(b) of this title for any
regulation or standard about any of those subjects that the Sec-
retary prescribes after November 16, 1990. However, the effective
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date may not be earlier than 90 days after the Secretary prescribes
the regulation or standard nor later than the last day of the 2-year
period beginning on the date the Secretary prescribes the regula-
tion or standard.

(8) If a State, political subdivision of a State, or Indian tribe
imposes a fine or penalty the Secretary decides is appropriate for
a violation related to a subject referred to in paragraph (1) of this
subsection, an additional fine or penalty may not be imposed by
any other authority.

(¢) CoMPLIANCE WITH SECTION 5112(b) REGULATIONS.—(1) Ex-
cept as provided in paragraph (2) of this subsection, after the last
day of the 2-year period beginning on the date a regulation is pre-
scribed under section 5112(b) of this title, a State or Indian tribe
may establish, maintain, or enforce a highway routing designation
over which hazardous material may or may not be transported by
motor vehicles, or a limitation or requirement related to highway
routing, only if the designation, limitation, or requirement complies
with section 5112(b).

(2)(A) A highway routing designation, limitation, or require-
ment established before the date a regulation is prescribed under
section 5112(b) of this title does not have to comply with section
5112(b)(1)(B), (C), and (F).

(B) This subsection and section 5112 of this title do not require
a State or Indian tribe to comply with section 5112(b)(1)(I) if the
highway routing designation, limitation, or requirement was estab-
lished before November 16, 1990.

(C) The Secretary may allow a highway routing designation,
limitation, or requirement to continue in effect until a dispute re-
lated to the designation, limitation, or requirement is resolved
under section 5112(d) of this title.

(d) DECISIONS ON PREEMPTION.—(1) A person (including a
State, political subdivision of a State, or Indian tribe) directly af-
fected by a requirement of a State, political subdivision, or tribe
may apply to the Secretary, as provided by regulations prescribed
by the Secretary, for a decision on whether the requirement is pre-
empted by subsection (a), (b)(1), or (c) of this section. The Secretary
shall publish notice of the application in the Federal Register. The
Secretary shall issue a decision on an application for a determina-
tion within 180 days after the date of the publication of the notice
of having received such application, or the Secretary shall publish
a statement in the Federal Register of the reason why the Sec-
retary’s decision on the application is delayed, along with an esti-
mate of the additional time necessary before the decision is made.
After notice is published, an applicant may not seek judicial relief
on the same or substantially the same issue until the Secretary
takes final action on the application or until 180 days after the ap-
plication is filed, whichever occurs first.

(2) After consulting with States, political subdivisions of
States, and Indian tribes, the Secretary shall prescribe regulations
for carrying out paragraph (1) of this subsection.

(8) Subsection (a) of this section does not prevent a State, polit-
ical subdivision of a State, or Indian tribe, or another person di-
rectly affected by a requirement, from seeking a decision on pre-
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emption from a court of competent jurisdiction instead of applying
to the Secretary under paragraph (1) of this subsection.

(e) WAIVER OF PREEMPTION.—A State, political subdivision of a
State, or Indian tribe may apply to the Secretary for a waiver of
preemption of a requirement the State, political subdivision, or
tribe acknowledges is preempted by subsection (a), (b)(1), or (c) of
this section. Under a procedure the Secretary prescribes by regula-
tion, the Secretary may waive preemption on deciding the
requirement—

(1) provides the public at least as much protection as do
requirements of this chapter and regulations prescribed under
this chapter; and

(2) is not an unreasonable burden on commerce.

(f) JupiciAL REVIEW.—A party to a proceeding under sub-
section (d) or (e) of this section may bring a civil action in an ap-
propriate district court of the United States for judicial review of
the decision of the Secretary not later than 60 days after the deci-
sion becomes final.

(g) FEES.—(1) A State, political subdivision of a State, or In-
dian tribe may impose a fee related to transporting hazardous ma-
terial only if the fee is fair and used for a purpose related to trans-
porting hazardous material, including enforcement and planning,
developing, and maintaining a capability for emergency response.

(2)1 A State or political subdivision thereof or Indian tribe
that levies a fee in connection with the transportation of haz-
ardous materials shall, upon the Secretary’s request, report to
the Secretary on—

(A) the basis on which the fee is levied upon persons
involved in such transportation;

(B) the purposes for which the revenues from the fee
are used,;

(C) the annual total amount of the revenues collected
from the fee; and

(D) such other matters as the Secretary requests.

§5126. Relationship to other laws

(a) CONTRACTS.—A person under contract with a department,
agency, or instrumentality of the United States Government that
transports or causes to be transported hazardous material, or man-
ufactures, fabricates, marks, maintains, reconditions, repairs, or
tests a package or container that the person represents, marks, cer-
tifies, or sells as qualified for use in transporting hazardous mate-
rial must comply with this chapter, regulations prescribed and or-
ders issued under this chapter, and all other requirements of the
Government, State and local governments, and Indian tribes (ex-
cept a requirement preempted by a law of the United States) in the
same way and to the same extent that any person engaging in that
transportation, manufacturing, fabricating, marking, maintenance,
reconditioning, repairing, or testing that is in or affects commerce
must comply with the provision, regulation, order, or requirement.

(b) NONAPPLICATION.—This chapter does not apply to—

1Margin so in law.
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(1) a pipeline subject to regulation under chapter 601 of
this title; or

(2) any matter that is subject to the postal laws and regu-
lations of the United States under this chapter or title 18 or
39.

§5127. Authorization of appropriations

(a) GENERAL.—Not more than $18,000,000 may be appro-
riated to the Secretary of Transportation for fiscal year 1993,
518,000,000 for fiscal year 1994, $18,540,000 for fiscal year 1995,
$19,100,000 for fiscal year 1996, and $19,670,000 for fiscal year
1997 to carry out this chapter (except sections 5107(e), 5108(g)(2),
5113, 5115, 5116, and 5119).

(b) TRAINING OF HAZMAT EMPLOYEE INSTRUCTORS.—(1)1 There
is authorized to be appropriated to the Secretary $3,000,000 for
each of fiscal years 1995, 1996, 1997, and 1998 to carry out section
5107(e).

(2)(A)2 There shall be available to the Secretary for car-
rying out section 5116(j), from amounts in the account estab-
lished pursuant to section 5116(i), $250,000 for each of fiscal
years 1995, 1996, 1997, and 1998.

(B) In addition to amounts made available under subpara-
graph (A), there is authorized to be appropriated to the Sec-
retary for carrying out section 5116(j) £1,000,000 for each of
the fiscal years 1995, 1996, 1997, and 1998.

(¢) TRAINING CURRICULUM.—(1) Not more than $1,000,000 is
available to the Secretary of Transportation from the account es-
tablished under section 5116(i) of this title for each of the fiscal
years ending September 30, 1993-1998, to carry out section 5115
of this title.

(2) The Secretary of Transportation may transfer to the Direc-
tor of the Federal Emergency Management Agency from amounts
available under this subsection amounts necessary to carry out sec-
tion 5115(d)(1) of this title.

(d) PLANNING AND TRAINING.—(1) Not more than $5,000,000 is
available to the Secretary of Transportation from the account es-
tablished under section 5116(i) of this title for each of the fiscal
years ending September 30, 1993-1998, to carry out section 5116(a)
of this title.

(2) Not more than $7,800,000 is available to the Secretary of
Transportation from the account established under section 5116()
of this title for each of the fiscal years ending September 30, 1993—
1998, to carry out section 5116(b) of this title.

(3) Not more than the following amounts are available from
the account established under section 5116(i) of this title for each
of the fiscal years ending September 30, 1993-1998, to carry out
section 5116(f) of this title:

(A) $750,000 each to the Secretaries of Transportation and
Energy, Administrator of the Environmental Protection Agen-
cy, and Director of the Federal Emergency Management Agen-

cy.

1See sections 119(b)(1) and (c)(4) of P.L. 103-311.
2Margin so in law.
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(B) $200,000 to the Director of the National Institute of

Environmental Health Sciences.

(e) UNIFORM FORMS AND PROCEDURES.—Not more than
$400,000 may be appropriated to the Secretary of Transportation
for the fiscal year ending September 30, 1993, to carry out section
5119 of this title.

(f) CREDITS TO APPROPRIATIONS.—The Secretary of Transpor-
tation may credit to any appropriation to carry out this chapter an
amount received from a State, Indian tribe, or other public author-
ity or private entity for expenses the Secretary incurs in providing
training to the State, authority, or entity.

(g) AVAILABILITY OF AMOUNTS.—Amounts available under sub-
sections (¢)—(e) of this section remain available until expended.
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5318. Bus testing facility.

5319. Bicycle facilities.

5320. Suspended light rail system technology pilot project.

5321. Crime prevention and security.

5322. Human resource programs.

5323. General provisions on assistance.

5324. Limitations on discretionary and special needs grants and loans.

5325. Contract requirements.

5326. Special procurements.

5327. Project management oversight.

5328. Project review.

5329. Investigation of safety hazards.

5330. Withholding amounts for noncompliance with safety requirements.

5331. Alcohol and controlled substances testing.

5332. Nondiscrimination.

5333. Labor standards.

5334. Administrative provisions.

5335. Reports and audits.

5336. Apportionment of appropriations for formula grants.

5337. Apportionment of appropriations for fixed guideway modernization.

5338. Authorizations.

1So in law. See section 3013(b) of Public Law 105-178 (112 Stat. 359).
2So in original. Probably should be “grants”.
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§5301. Policies, findings, and purposes

(a) DEVELOPMENT OF TRANSPORTATION SYSTEMS.—It is in the
interest of the United States to encourage and promote the devel-
opment of transportation systems that embrace various modes of
transportation and efficiently maximize mobility of individuals and
goods in and through urbanized areas and minimize transpor-
tation-related fuel consumption and air pollution.

(b) GENERAL FINDINGS.—Congress finds that—

(1) more than 70 percent of the population of the United
States is located in rapidly expanding urban areas that gen-
erally cross the boundary lines of local jurisdictions and often
extend into at least 2 States;

(2) the welfare and vitality of urban areas, the satisfactory
movement of people and goods within those areas, and the ef-
fectiveness of programs aided by the United States Govern-
ment are jeopardized by deteriorating or inadequate urban
transportation service and facilities, the intensification of traf-
fic congestion, and the lack of coordinated, comprehensive, and
continuing development planning;

(3) transportation is the lifeblood of an urbanized society,
and the health and welfare of an urbanized society depend on
providing efficient, economical, and convenient transportation
in and between urban areas;

(4) for many years the mass transportation industry capa-
bly and profitably satisfied the transportation needs of the
urban areas of the United States but in the early 1970’s con-
tinuing even minimal mass transportation service in urban
areas was threatened because maintaining that transportation
service was financially burdensome;

(5) ending that transportation, or the continued increase in
its cost to the user, is undesirable and may affect seriously and
adversely the welfare of a substantial number of lower income
individuals;

(6) some urban areas were developing preliminary plans
for, or carrying out, projects in the early 1970’s to revitalize
their mass transportation operations;

(7) significant mass transportation improvements are nec-
essary to achieve national goals for improved air quality, en-
ergy conservation, international competitiveness, and mobility
for elderly individuals, individuals with disabilities, and eco-
nomically disadvantaged individuals in urban and rural areas
of the United States;

(8) financial assistance by the Government to develop effi-
cient and coordinated mass transportation systems is essential
to solve the urban transportation problems referred to in
clause (2) of this subsection; and

(9) immediate substantial assistance by the Government is
needed to enable mass transportation systems to continue pro-
viding vital transportation service.

(c) RAPID URBANIZATION AND CONTINUING POPULATION Dis-
PERSAL.—Rapid urbanization and continuing dispersal of the popu-
lation and activities in urban areas have made the ability of all
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citizens to move quickly and at a reasonable cost an urgent prob-
lem of the Government.

(d) ELDERLY INDIVIDUALS AND INDIVIDUALS WITH DISABIL-
ITIES.—It is the policy of the Government that elderly individuals
and individuals with disabilities have the same right as other indi-
viduals to use mass transportation service and facilities. Special ef-
forts shall be made in planning and designing mass transportation
service and facilities to ensure that mass transportation can be
used by elderly individuals and individuals with disabilities. All
programs of the Government assisting mass transportation shall
carry out this policy.

(e) PRESERVING THE ENVIRONMENT.—It is the policy of the Gov-
ernment that special effort shall be made to preserve the natural
beauty of the countryside, public park and recreation lands, wildlife
and waterfowl refuges, and important historical and cultural assets
when planning, designing, and carrying out an urban mass trans-
portation capital project with assistance from the Government
under sections 5309 and 5310 of this title.

(f) GENERAL PURPOSES.—The purposes of this chapter are—

(1) to assist in developing improved mass transportation
equipment, facilities, techniques, and methods with the co-
operation of public and private mass transportation companies;

(2) to encourage the planning and establishment of
areawide urban mass transportation systems needed for eco-
nomical and desirable urban development with the cooperation
of public and private mass transportation companies;

(3) to assist States and local governments and their au-
thorities in financing areawide urban mass transportation sys-
tems that are to be operated by public or private mass trans-
portation companies as decided by local needs;

(4) to provide financial assistance to State and local gov-
ernments and their authorities to help carry out national goals
related to mobility for elderly individuals, individuals with dis-
abilities, and economically disadvantaged individuals; and

(5) to establish a partnership that allows a community,
with financial assistance from the Government, to satisfy its
urban mass transportation requirements.

§5302. Definitions

1(a) IN GENERAL.—In this chapter, the following definitions
apply:
(1) CAPITAL PROJECT.—The term “capital project” means a
project for—

(A) acquiring, constructing, supervising, or inspecting
equipment or a facility for use in mass transportation, ex-
penses incidental to the acquisition or construction (includ-
ing designing, engineering, location surveying, mapping,
and acquiring rights-of-way), payments for the capital por-
tions of rail trackage rights agreements, transit-related in-
telligent transportation systems, relocation assistance, ac-
quiring replacement housing sites, and acquiring, con-
structing, relocating, and rehabilitating replacement hous-
ing;

(B) rehabilitating a bus;
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(C) remanufacturing a bus;
(D) overhauling rail rolling stock;
(E) preventive maintenance;
(F) leasing equipment or a facility for use in mass
transportation, subject to regulations that the Secretary
prescribes limiting the leasing arrangements to those that
are more cost-effective than purchase or construction;
(G) a mass transportation improvement that enhances
economic development or incorporates private investment,
including commercial and residential development, pedes-
trian and bicycle access to a mass transportation facility,
and the renovation and improvement of historic transpor-
tation facilities, because the improvement enhances the ef-
fectiveness of a mass transportation project and is related
physically or functionally to that mass transportation
project, or establishes new or enhanced coordination be-
tween mass transportation and other transportation, and
provides a fair share of revenue for mass transportation
that will be used for mass transportation—
(1) including property acquisition, demolition of ex-
isting structures, site preparation, utilities, building
foundations, walkways, open space, safety and security
equipment and facilities (including lighting, surveil-
lance and related intelligent transportation system ap-
plications), facilities that incorporate community serv-
ices such as daycare or health care, and a capital
project for, and improving, equipment or a facility for
an intermodal transfer facility or transportation mall,
except that a person making an agreement to occupy
space in a facility under this subparagraph shall pay
a reasonable share of the costs of the facility through
rental payments and other means; and
(i1) excluding construction of a commercial rev-
enue-producing facility or a part of a public facility not
related to mass transportation;
(H) the introduction of new technology, through inno-
vative and improved products, into mass transportation; or
(I) the provision of nonfixed route paratransit trans-
portation services in accordance with section 223 of the
Americans with Disabilities Act of 1990 (42 U.S.C. 12143),
but only for grant recipients that are in compliance with
applicable requirements of that Act, including both fixed
route and demand responsive service, and only for
amounts not to exceed 10 percent of such recipient”s an-
nual formula apportionment under sections 56307 and 5311.
(2) CHIEF EXECUTIVE OFFICER OF A STATE.—The term “chief
executive officer of a State” includes the designee of the chief
executive officer.

(3) EMERGENCY REGULATION.—The term “emergency regu-
lation” means a regulation—

(A) that is effective temporarily before the expiration
of the otherwise specified periods of time for public notice
and comment under section 5334(b); and
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(B) prescribed by the Secretary as the result of a find-
ing that a delay in the effective date of the regulation—

(i) would injure seriously an important public in-
terest;

(i1) would frustrate substantially legislative policy
and intent; or

(iii) would damage seriously a person or class
without serving an important public interest.

(4) FIXeED GUIDEWAY.—The term “fixed guideway” means a
mass transportation facility—

(A) using and occupying a separate right-of-way or rail
for the exclusive use of mass transportation and other high
occupancy vehicles; or

(B) using a fixed catenary system and a right-of-way
usable by other forms of transportation.

(5) HANDICAPPED INDIVIDUAL.—The term “handicapped in-
dividual” means an individual who, because of illness, injury,
age, congenital malfunction, or other incapacity or temporary
or permanent disability (including an individual who is a
wheelchair user or has semiambulatory capability), cannot use
effectively, without special facilities, planning, or design, mass
transportation service or a mass transportation facility.

(6) LOCAL GOVERNMENTAL AUTHORITY.—The term “local
governmental authority” includes—

(A) a political subdivision of a State;

(B) an a